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IN THE UNI TED STATES DI STRI CT COURT FOR THE

DI STRI CT OF NEBRASKA

SCOTT DI ERI NG,
Plaintiff, 7: 06CV5010

V.

REG ONAL WEST MEDI CAL
CENTER,

MVEMORANDUM AND ORDER

Def endant .

N N N N N N N N N N N

This matter is before the Court on defendant’s notion
to dismss plaintiff’s first and sixth causes of action (Filing
No. 10). The Court finds said notion should be granted pursuant
to Fed. R Gv. P. 12(b)(6).

. MOTION TO DI SM SS STANDARD

When considering a notion to dism ss under Fed. R G v.
P. 12(b)(6), well-pled allegations are considered to be true and
are viewed in the light nost favorable to the plaintiff. Riley
v. St. Louis County, 153 F.3d 627, 629 (8th Cr. 1998); Carney V.
Houston, 33 F.3d 893, 894 (8th Cr. 1994). The issue in
resolving a notion to dismss is whether the plaintiffs are
entitled to offer evidence in support of their claim not whether
they will ultimately prevail. United States v. Aceto Chens.
Corp., 872 F.2d 1373, 1376 (8th GCr. 1989). In viewng the facts
in the light nost favorable to the plaintiff, the Court nust
determ ne whether the conplaint states any valid claimfor

relief. Jackson Sawmill Co. v. United States, 580 F.2d 302, 306
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(8th Cir. 1978), cert. denied, 439 U S. 1070 (1979). “A
conpl aint should not be dismssed for failure to state a claim
unless it is clear that the plaintiff can prove no set of facts
in support of his claimwhich would entitle himto relief.”
Jenkins v. MKeithen, 395 U S. 411, 422 (1969); Conley v. G bson,
355 U. S. 41, 45-46 (1957) (citations omtted); Bramet v. WI son,
495 F.2d 714, 716 (8th Cr. 1974)(citing Jenkins, 395 U. S. at
421-22). Thus, a dismssal under Rule 12(b)(6) is likely to be
granted "only in the unusual case in which a plaintiff includes
al | egati ons which show on the face of the conplaint that there is
sonme insuperable bar to relief.” Jackson Sawm ||l Co. v. United
States, 580 F.2d 302, 306 (8th Cr. 1978), cert. denied, 439 U S
1070 (1979); see also Frey, 44 F.3d at 671. The Court considers
the defendant’s notion in |ight of the foregoing standards.
1. FACTS

Plaintiff, Scott Diering (“Diering”) is a resident of
Frederi ck, Maryland, who was fornmerly enpl oyed by defendant
Regi onal West Medical Center (“Regional West”) at its facility in
Scottsbluff, Nebraska, as an energency room physician. Anmended
Conmplaint (“AC’), 1Y 1, 4. Wile enployed by Regional Wst,
Di ering underwent a voluntary drug/al cohol treatnent program
whi ch he successfully conpleted in Qctober, 2001. AC, | 6.

Diering’ s treatnent is the type contenplated by Neb. Rev. Stat.
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§ 71-172.01(2)(a) which authorizes providing a |licensee

assi stance programto credential holders such as Diering. AC,
91 8. Diering never authorized Regional Wst or its agents to
di scl ose his treatnent to anyone. AC, 1 9.

On or about March, 2006, Dr. Peter Mayer, Regi onal
West’ s energency roomdirector disclosed to a potential enployer
that Diering had undergone drug/al cohol treatnent. AC, ¢ 10.
Subsequently, Diering did not get the job with the potenti al
enpl oyer that he was seeking, a job that woul d have provided a
sal ary, benefits and partnershi p package in excess of $300, 000
per year. AC, ¢ 12.

Diering filed the present action in the District Court
of Scotts Bluff County, Nebraska. Regional Wst renoved the
action to this Court based upon diversity of citizenship (Filing
No. 1) on June 6, 2006. Diering filed an anmended conpl ai nt on
July 12, 2006 (Filing No. 9), and Regional Wst filed its notion
to dismss Diering’s first and sixth causes of action (Filing No.
10) on July 26, 2006.

[11. DI SCUSSI ON
A State Law G aim

Diering’ s first claimfor relief asserts a personal

cause of action under § 71-172.01(2)(a), alleging that Regional

West violated his right of confidentiality when his participation
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in a chem cal dependency treatnent programwas disclosed to a
potential enployer. Section 8 71-172.01 states:

(1) The Departnent of Health and
Human Servi ces Regul ati on and

Li censure may contract with the
Depart ment of Health and Human
Services to provide a Licensee

Assi stance Programto credenti al

hol ders regul ated by the Depart nent
of Health and Human Servi ces

Regul ation and Licensure. The
program shall be limted to
provi di ng education, referral

assi stance, and nonitoring of
conpliance with treatnent of

habi tual intoxication or dependence
and shall be limted to voluntary
participation by credenti al

hol ders.

(2) (a) Participation in the
program shal |l be confidential,
except that if any eval uation by
the program determ nes that the

i ntoxi cati on or dependence may be
of a nature which constitutes a
danger to the public health and
safety by the person's continued
practice or if the person fails to
conply with any termor condition
of a treatnent plan, the program
shall report the sanme to the
Director of Regulation and

Li censure.

(b) Participation in the program
shal | not preclude the
i nvestigation of alleged statutory
vi ol ations which could result in
di sciplinary action against the
person's credential or crimnal
action against the person. Any
report fromany person or fromthe
programto the Departnent of Health
and Human Servi ces Regul ation and
Li censure indicating that a

-4-
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Neb. Rev.

St at .

credential holder is suffering from
habi tual intoxication or dependence
shall be treated as a conpl aint

agai nst such credential and shal
subj ect such credential holder to

di sci pli ne under sections 71-150 to
71-155.

(3) No person who nmakes a report of
i nt oxi cati on or dependence to the
programor fromthe programto the
departnent shall be liable in
damages to any person for slander,
i bel, defamation of character,
breach of any privil eged

comuni cation, or other crimnal or
civil action of any nature, whether
direct or derivative, for making
such report or providing
information to the program or
departnent in accordance with this
section.

(4) Any person who contacts the
departnent for information on or
assistance in obtaining referral or
treatnment of hinself or herself or
any ot her person credential ed by
the departnent for habitua

i nt oxi cati on or dependence shall be
referred to the program Such
inquiries shall not be used by the
departnent as the basis for

i nvestigation for disciplinary
action, except that such [imtation
shall not apply to conplaints or
any other reports or inquiries nmade
to the departnment concerning
persons who may be suffering from
habi tual intoxication or dependence
or when a conpl aint has been filed
or an investigation or disciplinary
or other adm nistrative proceeding
is in process.

§ 71-172.01.

Page 5 of 8
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The Nebraska Supreme Court quoted the Suprene Court of
M nnesota, stating “principles of judicial restraint preclude us
fromcreating a new statutory cause of action that does not exi st
at common | aw where the | egislature has not either by the
statute's express terns or by inplication provided for civil tort
litability.” Caypool v. Hibberd, 261 Neb. 818, 827, 626 N W2d
539, 546 (2001)(quoting Bruegger v. Faribault County Sher. Dept.,
497 N.W2d 260, 262 (Mnn. 1993)). Here, the portion of the
statute that refers to confidentiality expressly notes that if a
participant fails to conply wwth treatnent “the program shal
report the same to the Director of Regul ation and Licensure.”
Neb. Rev. Stat. 8§ 71-172.01(2)(a). The statute suggests that
confidentiality refers to the program keeping a participant’s
participation fromthe Director of Regul ation and Licensure
rather than a bl anket confidentiality barring any person from
di sclosing a person’s participation in the program

Further, the floor debate suggests that the intent of
the legislation was to “provi de Nebraska |icensed health
prof essionals with a nmechani sm whereby they coul d seek voluntary
treatment for chem cal inpairnment wthout having to report such
treatnent to the state |icensing agency to be used as a basis for
di sciplinary action.” Statenent of Intent for LB 456, 92nd
Nebraska Legi slature - First Session (1991)(Senator Don Wsely).

Thus, neither the statutory | anguage or the floor debate supports

-6-
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Diering’ s assertion that this legislation was intended to provide
a private cause of action.

Under C aypool, “where the |egislature has not either
by the statute's express terns or by inplication provided for
civil tort liability” judicial restraint precludes the creation
of a private cause of action. C aypool, 261 Neb. at 827, 626
N. W2d at 546. Thus, under the principles of judicial restraint,
the Court declines to find that § 71-172.01(2)(a) provides for a
private right of action. Therefore, the Court will dismss
Diering’s first cause of action under Rule 12(b)(6).

B. H PAA C ai ns

In Diering's sixth claimfor relief, he asserts that
def endant violated his privacy rights under H PAA. Every court
t hat has considered the issue has held that H PAA does not create
a private cause of action for violations of the Act. Bradford v.
Bl ake, 2006 W. 744307, at *3 (E.D. Mb. 2006)(citing Johnson v.
Quander, 370 F. Supp.2d 79, 99-100 (D.D.C. 2005); Poli v. Muntain
Val l eys Health Cirs., Inc., No. 2:05-2015-GEB-KIM 2006 W.83378
at *2 (E.D. Cal. Jan. 11, 2006); Bradford v. Senmar, No.

4: 04- CV-1711 CDP, 2005 W. 1806344 (E.D.M. July 28, 2005).
Further, in his brief in resistance to the notion to dism ss,

Di eri ng acknow edges that H PAA does not provide a private right
of action. Thus, D ering s claimagainst Regi onal Wst for

viol ati ons of HI PAA does not state a claimupon which relief can

-7-
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be granted. Therefore, Diering’ s sixth cause of action will be
di sm ssed under Rule 12(b)(6). Accordingly,

| T I S ORDERED t hat def endant Regi onal West Medi cal
Center’s notion to dismss plaintiff Scott Diering’s first and
si xth causes of action is granted. Plaintiff’s first and sixth
causes of action are di sm ssed.

DATED this 15th day of Septenber, 2006.

BY THE COURT:

/sl Lyle E. Strom

LYLE E. STROM Seni or Judge
United States District Court



