
Settement Agreement

This Agreement is made by and between Sierra Club and the U.S. Environmenta

Protection Agency ("EP A").

WHREAS, Sierr Club has filed a petition for judicial review of the final action entitled

"Revisions to the Definition of Solid Waste," and published at 73 Fed. Reg. 64,668 (Oct. 30,

2008) ("DSW Rule"), which petition is curntly pending before the U.S. Cour of Appeals for

.the Distrct of Columbia Circuit in Sierra Cub v. EPA, No. 09-1041, consolidated under the lead

case American Petroleum Institute v. EPA, No. 09-1038;

WHEREAS, the DSW Rule revises the definition of solid waste under the Resource

Conservation and Recovery Act ("RCRA"), 42 US.C. § 6912"et seq., and conditionally excludes

from that definition, and therefore from reguation as hazardous waste, certai "hazdous

secondary materials." 73 Fed. Reg. at 64,688-89;

WHREAS, in Janua 2009, Sierra Club :fed an admistrative petition requesting EP A

to reconsider and repeal the DSW Rule;

WHREAS, on March 9,2009, the Cour held the consolidated cases in abeyance

pending fuer order;

WHREAS, on June 30, 2009, EP A held a public meeting regardig potential changes to

the defition of solid waste. See 74 Fed. Reg. 25,200 (May 27,2009);

WHEREAS, in the public notice anouncing the June 2009 public meetig, EP A listed as

the following areas in which EP A is paricularly interested in obtaining public feedback on

possible changes to the defition of solid waste:

. (A) the defition of "contained"

(B) notification before operating under the exclusion
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(C) the definition of "legitiacy"

(D) the transfer-based exclusion

WHEREAS, on Februy 1, 2010te Cour removed the consolidated cases from

abeyance and ordered the paries to submit proposed briefing formats by April 2, 2010; and
~

WHREAS, the Cour has ordered Sierra Club to fie its openig briefby September 16,

2010;

NOW THEREFORE, the Pares, intending to be bound by this Agreement, hereby

stipulate and agree as follows:

1. EP A agrees that it will prepare a notice of proposed ruemaking which will

address, at a minimum, the issues raised in Sierra Club's adpistative petition including the

four issues listed in the May 27, 2009, Federal Register notice, 74 Fed. Reg. 25,200.

2. No later than June 30,2011, EPA agrees that the EPA Admstator will sign and

promptly transmit to the .offce of the Federa Register the notice of proposed ruemakg

described in Paragrph 1. EPA shall provide Sierra Club with a copy of ths notice of proposed

rulemakng within five business days of signatue.

3. After considering any public comments received concerng the proposed rule

addressed in Paragraph 1, the EP A Admistrator will sign and promptly submit to the Offce of

the Federa Register a notice tag final admnistrative action concernng the notice of proposed

rulemag no later than December 31, 2012. EPA shall provide Sierra Club with a copy of ths

notice regardig final admistrtive action withi five business days of signatue.

4. Ths Agreement constitutes the sole and entire understding of EPAand Sierr

Club and no statement, promise or inducement made by any Pary to ths Agreement, or any

agent of such Paries, that is not set fort in ths Agreement shal be valid or binding. The
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provisions of this Agreement can be modified at any time by wrtten mutual consent of Sierra

Club and EP A.

5. Afer ths Agreement is executed by counsel for the Pares, Si~rra Club shall

promptly withdraw its petition for administrtive rulemakig and the Pares shall promptly

lodge this Agreement with the Cour along with a joint motion requestg tht the Cour enter an

order severig Case No. 09-1041 and holding Case No. 09-1041 il abeyance during the period

requied to effectuate the terms of this Agreement, with joint statu reports to be fied every 90

days.

6. IfEPA fails to satisfy any provision of ths Agreement, Sierra Club may withdraw

its consent to any order holdin ths case in abeyance and move the Cour immediately to vacate

any such order. The filing of such a motion shall constitute Sierra Club's sole remedy under this

Agreement in the event any provision set forth in ths Agreement is not met. Sierra Club agrees

to give EP A fifteen (15) days wrttn notice prior to exercising its right under this paragraph to

file a motion. Nothing in this Agreement shall be constred to limt any right that Sierra Club

may otherwse have to seek review of any fial.action pursuant to RCRA Section 7006(a), 42

V.S.C. § 6976(ri).

7. If EP A takes final agency action pursuant to Paragraph 3 of ths Agreement,

which final agency action revises the DSWRule with respect to the issues raised in Sier Club's

administrative petition, Sierra Club shall withn fifteen (15) days thereafer stipulate to the

dismissal with prejudice of Case No. 09-1041, in accordance with Rule 42 of the Federa Rules

of Appellate Procedure.

8. Except as expressly provided in this Settlement Agreement, none of the paries

waives or relinquishes any legal rights, clais, or defenses it may have.
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9. Nothing in the terms ofthis Agreement shall be constred to limt or modif the

discretion accorded EP A under RCRA or by general principles of admistrative law.

10. The commitments by EP A in this Agreement are subject to the availabilty of

appropriated fuds. No provision of this Agreement shall be interpreted as or consttute a

commtment or requirment that EP A obligate, expend, or pay fuds in contravention of the

Anti-Deficiency Act, 31 US.C. § 1341, or any other applicable appropriations law orregulation,

or otherwse tae any action in contravention of those laws or regulations.

IN WITNSS WHEREOF, EP A and Sierra Club, by their duly authorized attorneys,

whose signatues appear below, have ex

DATE:~
D R. DERTK
U.S. Deparent of Justice
Environment and Natual Resources Division
Environmental Defense Section
P.O. Box 23986
Washington, D.C. 20026-3986
(202) 5 14-0994

Counsel for EP A .

. DATE:# ~. ,Ea) tice
. 156 Wiliam Street
Suite 800
New York, NY 10038
(212) 791-1881 ext. 221

Counsel for Sierra Club
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