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Tuesday, Decenber 7, 2010
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argument before the Suprene Court of the United States
at 11:04 a.m
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PROCEEDI NGS
(11: 04 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argument next in Case 09-291, Thonpson v. North American
St ai nl ess.

M . Schnapper.

ORAL ARGUMENT OF ERI C SCHNAPPER
ON BEHALF OF THE PETI TI ONER

MR. SCHNAPPER: M. Chief Justice, and may
It please the Court:

704(a), Title VII, prohibits the use of
third party reprisals as a nethod of retaliating against
a person who conplained to the EEOCC or otherw se opposed
di scrimnation. The text of Section\704(a) doesn't
limt the types of retaliation which are forbidden. The
el ements of the statute are unrelated to that.

The first requirenent is that the plaintiff
show that discrimnation occurred with regards to the
i ndi vi dual who engaged in a protected activity. 1In a
case like that, like this, that's shown by -- would be
shown by evidence that they singled out Ms. Regal ado and
Ms. Regal ado's fiancée. They didn't go fire anybody
el se's fiancée. That was the basis on which this
particul ar action was taken.

Secondly, the plaintiff nust show that the

3
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conduct was discrimnm nation against the person who
engaged in protected activity. That |anguage is easily
applicable to a situation where you single out, say, a
fam |y menber or a fiancée. The purpose of that, the
conplaint can fairly be read to allege, was to punish

t he person who had engaged in protected activity.

There are a nunmber of Federal statutes that
use the word "against” in precisely this way. They say
t hat actions cannot be taken to -- say, against a famly
menber of a sitting judge or other Federal official
where the purpose is to act against the official.

JUSTI CE SCALIA: |Is Ms. Regal ado still
engaged to this fell ow?

JUSTI CE Gl NSBURG They'fe married?

MR. SCHNAPPER:. |I'msorry. |s she still
engaged?

JUSTI CE SCALI A Yes.

MR. SCHNAPPER: They're marri ed.

JUSTI CE SCALIA: Oh, they're married.

MR. SCHNAPPER: And they have a |ovely
2-year-ol d daughter

JUSTI CE SCALI A: ©Ch, good. Well, why didn't
she bring this suit?

MR. SCHNAPPER: | think, Your Honor, that

this Court's Article Il jurisprudence would have

4
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precl uded her fromgetting any renedy. The -- certainly
nost of the renedies that are needed here, she woul dn't
have had Article Ill standing to win an award of back
pay to her now husband. She couldn't have gotten

awar ded damages to him | think --

JUSTI CE KENNEDY: Coul d she have gotten
rei nstatenment on the grounds that his continuing
inability to be enployed by the conpany is an ongoi ng
hurt to her?

MR. SCHNAPPER:. Perhaps. It would depend on
the circunstances. In this particular case, al nost
certainly not, because of just the course of subsequent
events. But she subsequently left the conpany. At this
point, they |live nowhere near that. \It woul dn't wor K.

JUSTI CE KENNEDY: Suppose an enpl oyer
di sm sses an enpl oyee on an i nperm ssible ground,

i nperm ssi ble under Title VII, and is a very val uable
enpl oyee. Can the sharehol ders sue on the ground that
t he shareholder is now injured because the conpany is
worth |l ess, having |lost this enployee, under Title VII?

MR. SCHNAPPER: | don't believe so, Your
Honor. | don't believe so. But the situation here is
different than that.

JUSTI CE Gl NSBURG. Because you start with

sonebody who is unlike the sharehol ders, there is no

5
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Title VII1 violation as to them Regal ado is conpl ai ni ng
of sex discrimnation, and then she said, because | nade
a conplaint, they retaliated against me. The

sharehol ders are not in that position, because there was
no initial charge.

JUSTI CE KENNEDY: No, it's the sane
hypot hetical. Regal ado, all the sanme facts, except she
is very valuable to the conpany. The conpany i s now
worth | ess; sharehol der sues.

MR. SCHNAPPER: | think the thrust of your
guestion was -- is: Are the shareholders |ike Thonmpson?
And | think that Thonpson's situation is quite
different. He was the very target of the illegal act.
The illegality occurs only by neans 6f di sm ssing him

JUSTICE ALITO The question is whether he's
aggrieved within the nmeaning of Title VII.

MR. SCHNAPPER: That is the other question.

JUSTI CE ALITO. And your argunment is that if
there is injury, in fact, sufficient to satisfy Article
Il of the Constitution, then the person is aggrieved.

MR. SCHNAPPER: The Court's decision in
Trafficante goes that far, and in practice it has not
proved a problemunder Title VIII. That's generally
been its understandi ng here.

JUSTICE ALITO. Is it your argunent that we

6
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have -- that we should go that far?
MR. SCHNAPPER. We do not --

JUSTICE ALITGO We don't need to go that

far?
MR. SCHNAPPER: You don't need to go that
far.
JUSTI CE ALITO  \Where do we draw the |ine?
MR. SCHNAPPER: Well, | think the
Governnent -- | think as far as you need to go, which is

not the same as saying, that's as far as the | aw goes,
is the standard articul ated by the Governnment, as in
McCr eady, where the action against Thonpson was the very
met hod by which the | aw was vi ol ated; that that would
satisfy the requirenent of person agérieved.

JUSTI CE ALI TGO  Where does that come fronf
Where does that test conme fronf?

MR. SCHNAPPER:  Your Honor, | don't -- |
think that's as far as you need to go in this case. |
think the standard of aggrieved is broader than that,
but the -- as this has played out in the |lower courts
since Trafficante, there's a wi de range of different
ki nds of circunstances under which the Trafficante rule
has been invoked in Title VII cases. W' re not asking
you to address all of those.

JUSTICE ALITO. | understand the argunent.

7
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| don't really -- it's not too hel pful, at |east to ne,
to say, as far as we need to go in order to reverse.

That's really not how the statute ought to be

Interpreted, I would say. What does it nean?
Now, | understand the argunment that
"aggrieved" means all the way to what's -- all that's

necessary is what is necessary to satisfy the
Constitution. And | understand that argunent. It's a
very broad argunent with a |lot of inplications.

But if that's not correct, then what is the
correct test and where does it conme fronf

MR. SCHNAPPER: Well, Your Honor, | think
that there are two other |imtations that would be
appl i cabl e here, as indeed they mmuld have be under
Title VIII.

First one is proxi mate cause, which wll cut
off a lot of injuries down the road. And Title VII is
adopt ed agai nst a background of proxi mate cause rul es,
and there, | don't think -- we don't contend that in
using the word "person aggri eved" they nmeant -- Congress
meant to set those aside.

Secondly, the -- | think a fair reading of
the word "aggrieved" is that it is -- "aggrieved" is
both, in ordinary English, frankly, broader and narrower

than "injured.” It is broader -- and that's, of course,

8
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not your concern -- in the sense that it covers people
who haven't been injured yet but m ght be injured in the
future.

But it also has a second el enment, which is
that the action at issue involves sone sort of a wong.

I f soneone deliberately knocks nme down, I'minjured, I'm
probably aggrieved, but not if I'mcarrying a footbal

in the mddle of a football game. That's a legitinmate
thing to do.

So | think that there has to be a wong, and
the wong has to be the basis of the plaintiff's
objection. You could have a situation where the
plaintiff really didn't care one way or another why that
harm had happened. It was -- but in\this case, that's
preci sely why Thonpson conplains. He's not suggesting
that he would be wonged if he were ever fired at all.
He i s aggrieved because he was fired for a reason that
was an inproper reason, and we think those are -- those
are --

JUSTI CE Gl NSBURG. What -- what do you do
with the argunent that says there's a mddle step? You
can -- you have the sex discrimnation conplaint, and
t hen you have Thonpson, who is aggrieved in the sense
that he was hurt, he was injured. But they say there's

no cause of action, there's no statutory cause of

9
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action, for Thonpson.

MR. SCHNAPPER: Well, the -- we think that's

just clearly wong. The statute provides a cause of
acti on.

If I mght go back to how that cane up in
the court of appeals, the court of appeals appears to
have assunmed that third-party reprisals are unlawful.
That's not entirely clear. Then in footnote 1, the
court of appeals said that Thonpson was aggri eved.

Not wi t hst andi ng that, they then went on to

say that -- there's no cause of action in the statute,
they said in section 704(a). That really doesn't nake
any sense. The -- the statute provides an express cause
of action that says that individuals\-- certain

I ndividuals, if the requirements are net, can bring
| awsui ts.

So the question is, as -- as Justice Alito
put it and -- and was put before, which is whether the
plaintiff is aggrieved. But if he's aggrieved, he's
clearly got a cause of action --

JUSTI CE ALI TO. Suppose Thonpson were not
Regal ado' s fiancée at the tine. Suppose they were
just -- they were just good friends. Wuld -- and
everything el se happened, and he alleged that he was

fired in retaliation for her engaging in protected

10
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conduct. The way the conpany wanted to get at her was
by firing her friend. Wuld that be enough?

MR. SCHNAPPER: Well, the -- the plaintiff
woul d have to prove two things. First of all, the
plaintiff would have to prove that that was indeed the
conpany's notive for picking himto fire him

Secondly, under this Court's decision in
Burlington Northern, the plaintiff would have to show
that this is a retaliatory action sufficiently serious
that it was -- it would likely persuade a reasonabl e
enpl oyee in Regal ado's position to di ssuade her
conplaint. And -- and that's why we've agreed with the
Respondents' contention that -- that they're entitled to
an evidentiary determ nati on about mﬁether t hat standard
was nmet here.

So that's an inportant limting principle,
and it has --

JUSTI CE ALITO. How does that transl ate?
How does that Burlington Northern standard translate
into this situation in which there is sonme sort of
rel ati onship between the -- the person who engaged in
t he protected conduct and the person who suffers the

adverse enpl oynent action?

That's what's troubling to me about -- about
the theory. Where it's a fiancée, it's -- that's a
11
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relatively strong case, but | can imagi ne a whole
spectrum of cases in which there is a |esser

rel ati onship between those two persons, and if -- if --
If -- unless there's a clear line there soneplace, this
theory is rather troubling.

MR. SCHNAPPER: Well, | think --

JUSTICE ALITO Can you help -- can you help
provi de where the clear line is? Does it go -- does it
i nclude sinply a good friend? Does it include sonebody
who just has lunch in the cafeteria every day with the
person who engaged in the protected conduct? Sonmebody
who once dated the person who engaged in the protected
conduct? Are these all questions that have to go to a
jury?

MR. SCHNAPPER: They wouldn't all have to go
toajury. | nean, the -- the problem as you cast it,
is that the standard in Burlington Northern, no offense,
isn't a bright line. It is the standard, which it is.
And the sanme question could arise about other methods of
retaliation.

What about -- what about cutting sonmeone out
of five neetings or ten neetings? That sanme probl em

exi sts under Burlington Northern no matter what.

JUSTI CE BREYER: Well, why can't -- why
can't they get -- the first question, to go back, is a
12
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confusion in nmy mnd: Wy couldn't she bring this suit?
And she says, | was discrimnated agai nst because they
did A, B, CC Dto him and the remedy is, cure the way
In which | was discrimnated against. And to cure that
way, you would have to make the man whole in respect to
t hose el enents that we're discrimnating against.

Do you give him back pay? Do you restore
hi n? You do everything you would normally have to do
because otherw se, she is suffering the kind of injury,

t hough it was to him that anmpunts to discrimnation for
opposing a practice. What's wong with that theory?

MR. SCHNAPPER: | think that that kind of
remedy woul d pose very serious problenms under Article
[T \

JUSTI CE BREYER: \Vhy? \Why?

MR. SCHNAPPER: Because noney isn't going to
her .

JUSTI CE BREYER: So what? She's hurt.
Suppose it was a child that they -- what they -- or
suppose they robbed -- they robbed the -- the judge's
wife in order to get himto do sonething? And -- and
that's a crinme, and suppose there was a civil statute.
The judge says: The way you cure what you did to get ne
to do sonmething is you make nme whole. And in that

I nstance, it requires making her whole. What's the

13
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Article Il problenr

Well, anyway -- this is crucial, but I'm--
["'m-- |I"mjust saying --

MR. SCHNAPPER: Well, | think it -- | think
it is of sone -- sone inportance here. | nean, it --
it -- the -- ordinarily, Article I'll would bar me from

suing for an award of noney to be paid to sonebody el se.

JUSTI CE BREYER: But that's because the
award of noney to be paid for sonmebody el se, their
absence of noney, didn't hurt you, but where there --
for exanple, if you're a trustee, you certainly can sue
to get the beneficiary put back. There are dozens of
cases where you can sue to get sonebody el se paid back
noney, and -- and why isn't this one\of t hent?

But anyway, |I'mnot -- | don't want to
pursue it beyond a quick answer, because there are other
things in this case.

MR. SCHNAPPER:. Well, as -- as | say, |
think -- I think Article I'll would be -- would be a
maj or obstacle there.

CHI EF JUSTI CE ROBERTS: | understood your
brief, and certainly the Government's brief, to take a
very expansive view of what type of retaliation would
give rise to a cause of action by the -- the directly

har med enpl oyee.

14
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Now you seem to be suggesting that that
enpl oyee woul d not have Article 111 standing to bring an
action.

MR. SCHNAPPER: | think we've got a
situation here in which this violates the rights of
Regal ado, but Regal ado's ability to herself bring a
| awsuit and get a renedy is limted, and that -- that --

JUSTI CE GI NSBURG. You're not taking the
position that she could not have sued in retaliation?

It would be awkward because he is -- it's his injury
t hat requires conpensation, but are you saying that she
could not have brought a retaliation suit?

MR. SCHNAPPER: It's possible she could
bring a suit. The question would be\mhether she had
Article 11l standing to seek the renedy that she was
then seeking, which would often be a problem

JUSTI CE GINSBURG. Let nme -- because your
time is running -- the Americans with Disabilities Act
has an explicit provision that allows suits by adversely
affected cl ose relatives. You are essentially asking us
to read that provision, which is stated expressly in the
ADA - -

MR. SCHNAPPER:. If | m ght respond to that
briefly, you're referring to section 12112(b)(4) of the

ADA. That is a provision directed at a very different

15
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problem which is not associations between enpl oyees.
It's -- it's directed at enployers who m ght refuse to
hire a worker because, for exanple, he had or she had a
child with a disability.

The EEOCC s commentaries on the regs about
this explainit. It is -- it is not concerned with
enpl oyee relations. It is concerned with a
di scrim nation agai nst a worker -- prospective worker,
typically -- because they have a fam |y nmenber who has a
disability, and the enpl oyer has preconceptions about
whet her they will be good workers based on that.

CHI EF JUSTI CE ROBERTS: Thank you --

JUSTI CE SOTOVAYOR: But the Fair Housing Act
has a definition of injury that mmuld i ncl ude

M. Thonmpson, and that's not in this act, that express

| anguage.

MR. SCHNAPPER: That's correct, Your Honor.
That -- that statute was adopted sonewhat |ater.

There are | arge nunbers of statutes that
have a general |anguage |ike "person aggrieved." But |

think that in the case, of the Housing Act, that
| anguage fairly describes the ordinary English nmeaning
of "aggrieved." Sonetimes Congress does that.

There are other definitions in the Fair

Housing Act like that -- like the definition of

16
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"dwelling." It doesn't nean "dwelling"; it nmeans
sonet hing el se everywhere else in the U S. Code.
Congress in that instance decided to spell out what
everyone, | think, understood what the word woul d have
meant .
CHI EF JUSTI CE ROBERTS: Thank you, Counsel.
Ms. Kruger.
ORAL ARGUMENT OF LEONDRA R. KRUGER
ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE
SUPPORTI NG THE PETI TI ONER
M5. KRUGER: M. Chief Justice, and may it
pl ease the Court:
VWhen an enpl oyer fires an enpl oyee as a
means of retaliating against a relat{ve or close
associ ate who has filed an EEOC charge, the enpl oyee who
has been fired is entitled under Title VII to go to
court and seek appropriate renedies, even if he hasn't
hi msel f engaged in protected activity.
CHI EF JUSTI CE ROBERTS: Can | ask you this?
Suppose -- go ahead.
JUSTICE ALITG  Put yourself in the -- in
t he shoes of an enployer, and you -- you think -- you
want to take an adverse enpl oynent action agai nst
enpl oyee A.  You think you have good grounds for doing

t hat, but you want -- before you do it, you want to know

17
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whet her you're potentially opening yourself up to a
retaliation claim

Now, what is the enployer supposed to do
then? They say, well, let's -- we need to survey
everybody who is engaged in protected conduct, and now
we need to see whether this person who we're thinking of
taki ng the adverse enploynment action agai nst has a,
gquote, unquote, "close relationship”™ with any of those
peopl e.

So what do you do? Do you call everybody in
fromthe conmpany and you say, now, is -- you know,
was -- are these people dating? Did they once date?
Are they good friends? What are you supposed to do?

MS. KRUGER: Justice Alifo, we are not
arguing for a test that would create a kind of
protection for a so-called right of association under
Title VII. 1t's not the case that so | ong as sonebody
I's associated with sonebody who has conpl ai ned about
di scrimnation they would be automatically protected
under the test that we're advocating.

The reason the relationship is inportant in
this case is because it tends to render plausible the
argunent that there's a causal connection between the
adverse action visited on Thonpson in this case --

JUSTI CE ALI TGO | understand that. | do

18
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

understand that, but I wish you -- | would like you to
answer nmy question.

Does the enpl oyer have to keep a -- a
journal on the intimte or casual relationships between
all of its enployees, so that it knows what it's -- it's
opening itself up to when it wants to take an action
agai nst soneone?

M5. KRUGER: No, | think it's actually quite
the contrary. | think if the enployer doesn't know
about the relationship, any allegation like the
al l egation we have in this case sinply isn't going to be
plausible. It isn't going to be a plausible contention
that there is a relationship between one enpl oyee's
protected activity and an adverse acfion visited on the
plaintiff.

CHI EF JUSTI CE ROBERTS: Well, but you say,
but it won't be because of the degree of connection
between the -- the retaliated-agai nst enpl oyee and the
means of retaliating.

| understood your brief. 1'mjust |ooking
at page 6. The limtation you propose is sonmeone --
soneone close to him The anti-retaliation prohibition
prohi bits an enployer fromfiring an enpl oyee because
someone close to himfiled an EECC conpl ai nt.

And | guess | have the sane concern that we

19
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have been discussing for a little while. How are we

supposed to tell, or howis an enployer supposed to
tell, whether sonmebody is close enough or not?
MS. KRUGER: Well, if there's -- | don't

think there's any reason for the Court to try to fashion
a hard and fast rule that identifies sonme relationships
that are close enough and others that aren't.

The question in every case is the question
that's posed by this Court's standard in Burlington
Northern: WAs this an action that a reasonabl e enpl oyee
woul d have considered materially adverse? Wuld it have
been deterred --

CHI EF JUSTI CE ROBERTS: But Burlington
Nort hern, of course, is quite differént, because you're
just -- you're dealing with the obvious plaintiff in
that case. You -- your -- your concern is confined to a
particul ar person.

In this hypothetical, it's an unlimted
uni verse that you don't have any reason to know where it
ends.

M5. KRUGER: Well, it's certainly going to
be i nportant whenever a plaintiff brings a suit like
this both to establish that the enpl oyer knew of the
rel ati onship and the rel ationship was one that is of

sufficient closeness that a reasonabl e enpl oyee m ght be

20
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deterred from maki ng or --

JUSTI CE SOTOVAYOR: Why does that matter
under your theory? Let's assune the different --
slightly different, that they're just coworkers, but a
cowor ker who has expressed synpathy for the
di scrim nated person, has spoken about themin a
favorable light, or has tried to defend them Wuld
t hat person be protected frombeing fired --

MS. KRUGER: Well --

JUSTI CE SOTOVAYOR: -- if the intent was to
retaliate against the person conpl ai ni ng of
di scrimnation by getting rid of their friend who's
supporting thent

MS5. KRUGER: I n that sceﬁario, | think that
t hat person would have a cause of action, but for a
di fferent reason.

Under this Court's decision in Crawford,

t hat person woul d probably be considered to be a person
who had opposed the discrimnation, and for that reason
woul d thensel ves have engaged in a protected activity.

JUSTI CE SOTOVAYOR: So an opposer i s anyone
who -- who assists?

MS. KRUGER: That's our understandi ng of
what this Court held in -- in the Crawford case.

JUSTI CE SOTOVAYOR: Let's assune they did it
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in private, but the enployer knew it. They overheard a
conversation between the close friend and the enpl oyee
saying, | really amin support of you; | know you've
been treated unfairly. | like you; I |ike you working
here. Would that person be cl ose enough?

M5. KRUGER: | think that -- again, | think
it's a question that sort of turns on whether a jury
woul d find that a reasonable enployee in the position of
t he person who had engaged in protected activity would
be deterred from maki ng or supporting a charge of
discrimnation if they knew t he consequence was that

their best friend would be fired.

JUSTI CE SCALIA: | don't want to have to go
before a jury as an enpl oyer all the\tine. I want -- |
want a safe harbor. | don't even want to ness with
people that m ght -- that m ght be buying a lawsuit, and
you're telling nme, well, you know, | can't help you

You have to go before a jury, say, if this person is
cl ose enough.
VWhy can't we say nmenbers of famly and
fiancées? Wuld -- would --- would that be a nice rule?
M5. KRUGER: Well, | think that it would be
an essentially arbitrary rule.
JUSTI CE SCALI A: | know.

M5. KRUGER: At end of the day, the question
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is just the question that the Court assigns under

Burlington Northern. |It's a question that turns on the

specific facts and context of the -- a specific case.

Court --

JUSTI CE SCALI A: Yes, but as --

MS.

KRUGER: | think, in defense of the

JUSTI CE SCALI A: As the Chief said, it -- it

spreads nuch further than Burlington Northern.

Burlington Northern, at |east you know who it is you

have to be careful with: The person who's -- you know,
who has made a conplaint. But -- but with what you're
proposing -- ny goodness, | don't know who it is | have
to be careful wth.

M5. KRUGER: Well, an enﬁloyer al ways is

going to have to be careful to sonme degree not to visit

harm on an enpl oyee for retaliatory reasons.

JUSTICE ALITO  But you're -- you're a

reasonabl e person. What would you say is the degree of

cl oseness t hat

IVS.

is required?

KRUGER: | don't think that there's any

way to fashion a hard and fast rule. The fact of the

matter is that

nmost of the cases that have ari sen that

have raised third-party retaliation argunents, which are

i ndeed cogni zabl e under a nunber of -- of enploynent

st at ut es,

and |

don't think Respondent disputes that
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they are rightly so -- have largely concerned
rel ationships like the relationship between parent and
child, between husband and wife.

I n one case under the Occupational Safety
and Health Act, it's involved a relationship between
very good friends in the workplace, whereas there is a
D.C. Court of Appeals decision that holds that a nerely
prof essional relationship that doesn't exhibit that
degree of personal affection isn't sufficiently close.

JUSTICE ALITO Very good friends is enough?

M5. KRUGER: | think that a reasonable
enpl oyee who knows that the consequence of making or
supporting a charge of discrimnation is going to be
that their best friend at work is go{ng to be fired may
be deterred from engaging in protected activity.

JUSTI CE KENNEDY: In -- in your view, could
Regal ado have brought this suit, or brought a suit?

MS. KRUGER: Yes, Justice Kennedy, we do
think that Regal ado coul d have brought a suit in her own
ri ght, because she, too, is a person aggrieved within
t he meani ng of the statute.

JUSTI CE KENNEDY: Well, if that is so, why
doesn't that vindicate the purposes of the act?

M5. KRUGER: Well, for two reasons, Justice

Kennedy. First of all, Regal ado here didn't sue, just
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| i ke nost people in her position didn't sue, because
nostly people who are charged with the enforcenent of
Title VIl -- as the private attorney generals -- under
the statutory schenme will assune that the person who

| ost their job --

JUSTI CE KENNEDY: Well, but I -- | assune
that part of the thrust of your argunment is that this
was designed to hurt this -- Regal ado, that she was
hurt, that this was injurious; then you say, oh, well,
it's not inportant enough for her to sue. So sonmeone
that is nore renote can sue. That's an odd rule.

MS. KRUGER: Well, | think in that
situation, that she certainly -- she m ght sue, but she
al so m ght assume it ought to be her\fiancée whose j ob
was actually | ost who ought to carry --

CHI EF JUSTI CE ROBERTS: Well, can't they
tal k about that?

MS. KRUGER: They m ght --

CHI EF JUSTI CE ROBERTS: | nmean, it's not
li ke you're dealing with strangers. That's the whole
point. [It's soneone close to them

| -- on the one hand you're saying, well,
you only have to worry about people really close; and
then your response to this line of questioning is, well,

t he other person m ght not sue. They're going to sit
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and say, "Well, you sue.”™ "No, you sue."

MS. KRUGER: Well, the fact that they were
close at the time of the retaliatory act doesn't
necessarily nmean that they mght still be close at the
time that they need to deci de whether or not to press
char ges.

JUSTI CE G NSBURG. The point you were first
maki ng, | thought, was: These are |ay people; they
don't have a | awyer; they would naturally think that the
person who was hurt would be the one to sue.

M5. KRUGER: That's exactly right, Justice
G nshurg. | think the other --

CHI EF JUSTI CE ROBERTS: Wiy is that a
problen? You' re dealing with people\mho are cl ose.

They assune the person who was hurt -- the person
retaliated agai nst would sue. Well, why -- why don't
they? You said that person has a valid suit.

MS. KRUGER: They nmay not be close by the
time --

CHI EF JUSTI CE ROBERTS: They are |ay people.
They don't know about Article 111

M5. KRUGER: Well, that is certainly one
point. But | think even if they were perfectly infornmed
and the rule that this Court announced was one that put

Regal ado in the driver's seat entirely with respect to
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whet her or not to pursue the cause of action under Title
VIl, there would still be a problemw th respect to
whet her or not she could seek full relief, the relief
that's necessary to make hi m whol e.

JUSTICE ALITO. Well, if sonmeone in
Thonpson's position filed a charge with the EEOC,
couldn't the EEOC tell him you're the wong person to
sue?

M5. KRUGER: It conceivably could, but that

JUSTI CE G NSBURG. But the EECC thinks that
he's the right person.

M5. KRUGER: Well, the EECC certainly does
think he's the right person. |If thié Court were to say
that the EEOC s wrong --

JUSTICE ALITG If the rule is that -- if
the rule is otherwi se, why couldn't they provide advice?

MS. KRUGER: The EECC is ordinarily not in
t he busi ness of advising people who filed charges with
respect to charges that other people mght file, for
confidentiality reasons, anong other reasons.

CHI EF JUSTI CE ROBERTS: Thank you,

Ms. Kruger.
Ms. Lat her ow.

ORAL ARGUMENT OF LEI GH GROSS LATHEROW
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ON BEHALF OF THE RESPONDENT
MS. LATHEROW M. Chief Justice, and may it
pl ease the Court:
Eric Thonpson does not allege that he was
di scrim nated against, but Title VII is a discrimnation

statute. The only person who alleges that they were --

t hat was --

JUSTI CE SOTOVAYOR: Do you -- if Regal ado
had sued and said -- assunme the fact; | know that you
claimit didn't happen -- they fired my fiancée to

retaliate agai nst ne.

MS. LATHEROW  Okay.

JUSTI CE SOTOVAYOR: Do you agree with your
adversary that she wouldn't have Art{cle 1l standing to
seek reinstatenent or back pay for her fiancée?

MS. LATHEROW | don't -- | do think she
coul d seek reinstatenent to get general equitable relief
of the court. In terns of back pay, | don't see why she
couldn't recover that for him But in ternms of his

com ng back to work --

JUSTI CE SOTOVAYOR: | would like to see that
case next --
MS. LATHEROW |'m sorry?
JUSTI CE SOTOVAYOR: -- and see what position
you take the next tine. Are you willing to commt your
28
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conpany to that position today? | won't do that to you.

MS. LATHEROW Okay. Thank you, Your Honor.

No one is seeking damages for Ms. Regal ado
in this case. Eric Thonpson is here to use her rights
to recover for her alleged discrimnation based upon her
conduct .

JUSTI CE SCALI A:  You know, but if you
concede that she could have sued, then what's the big
deal ? Then we still have the same problem that the
enpl oyer doesn't know whom he has to treat with kid
gl oves.

What's the difference whether when the | aw
comes down on him it's she who brings the suit or her
fiancéee? He's worried about the suif. He still doesn't
know whom he has to be careful wth.

MS. LATHEROW | agree that she can bring
t he cause of action based upon Burlington and the way
that the |language is witten in Burlington. | think
it's very, very broad. And so she has -- the Burlington
says she has to prove injury, that retaliation wthout
injury is not actionable.

JUSTI CE SCALI A: Ckay. So that's your only
point, not that it's going to be very difficult for
enpl oyers to figure out who can be protected and who

can't? You abandon that issue?

29
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

MS. LATHEROW No. | think if Regal ado has
the right to bring a cause of action, it is going to be
very difficult.

JUSTI CE SCALI A: Ckay.

MS. LATHEROW But | think that the way that
Burlington reads now, and that is whether soneone would
be di ssuaded, if that is harmto her then she could
bring the cause of action. What's difficult about
applying the Burlington standard is you could have
soneone who is dissuaded fromfiling a claim but may
not be harned.

For example, if an enployer announced a
proposition that it was going to fire an enpl oyee at
random whenever sonmeone filed an EEOé charge, | m ght
not file a charge because | wouldn't want someone, even
someone who | didn't know, to be term nated, but I
woul dn't be injured in that scenario.

JUSTI CE KENNEDY: So you're saying an
enpl oyer coul d adopt that policy?

MS. LATHEROW |'m sorry?

JUSTI CE KENNEDY: Are you saying an enpl oyer
coul d adopt that policy?

MS. LATHEROW No, |'m not, because the
person who is discrimnated agai nst --

JUSTI CE KENNEDY: So if an enpl oyer says,
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now, if anybody nekes a discrimnation claim we're
going to fire two other enpl oyees just to show you that
we run an efficient corporation here, you say that that
I S proper or inproper?

MS. LATHEROW It's inproper, because the
person who was discrimnm nated agai nst woul d have the
ri ght to sue.

CHI EF JUSTI CE ROBERTS: Who is the person
who is discrimnated against in the hypothetical?

MS. LATHEROW The person who -- the person
who filed the EEOC charge.

CHI EF JUSTI CE ROBERTS: Ckay.

M5. LATHEROW VWhat nekes this case a little
cloudy -- \

JUSTI CE KENNEDY: But the persons, the two
people in the hypothetical that are fired can't sue?

MS. LATHEROW They cannot, not under the
di scrimnation provision of Title VII, because they were
not discrim nated agai nst based upon their conduct. It
wasn't anything that they did. And that's what
Burlington Northern says, that the anti-retaliation
provision of Title VIl seeks to prevent harmto
I ndi vi dual s based upon what they do, based upon their
conduct. Those two hypotheticals --

JUSTI CE SCALI A: Wy should -- in this Wrld
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War Il Nazi scenario, why would the woman who caused the
random firing, why would she bring a lawsuit if these

people are really nothing to her? She just has a guilt

of conscience or sonething? | nmean, | don't see why she
woul d bring the lawsuit. |[If it was her fiancée, maybe,
but this --

MS. LATHEROW  She may not, but the EEOC
coul d.

JUSTI CE SCALI A: She m ght not even |ike the
peopl e who were fired.

MS5. LATHEROW I n which case she woul dn't
have been injured, so she would have no claim If you
think about it, if she was not discrim nated agai nst,

t hen the other people could not briné a claimfor
di scrim nation based upon her.

VWhat makes this case a little cloudy is that
Eric Thonpson is an enpl oyee as well, but he doesn't
bring this case as an enpl oyee. You could very well
have Eric Thonmpson as a spouse who is not enployed. So,
for exanple, if M. Thonpson had been just -- let's nake
him a spouse, an even closer relationship than a
fiancée, and suppose that his job -- he ran an ani nmal
shelter in Carrolton, Kentucky, and it was a benevol ent
organi zation, but his only source of revenue was a

generous gift from North Anmerican Stainless at
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Chri stmasti ne.

And in 2003, after Regalado filed her claim
with the EEOC, filed her charge, North Anerican
Stainless said, I"'mnot going to give noney this year to
the animal shelter, to M. Thonpson, and |I'm not going
to do it because of Regal ado, who is our enployee,
because she filed a charge of discrimnation. |[|'m not
going to do anything to help her. [|'mnot going to do
anything to help him

In that case, under M. Schnapper's
standard, any person aggrieved can bring a claim That
person, who is not even an enpl oyee, because they have
sonme kind of injury, could bring a claim

CH EF JUSTI CE ROBERTS: “EII, but his point
was that "aggrieved" includes not only injury, but
wrongful ness. It may not be very -- | don't know, nice,
but there's nothing wongful about North American
Stai nless deciding it's not going to fund an ani nal
shel ter because of sone other reason.

MS. LATHEROW But it's -- it's treating
Regal ado with discrimnation. It is treating her
differently than it m ght treat another enployee because
she brought the cause of action. That would be
di scrim nati on agai nst Regal ado because it's treating

her differently, but under their analysis --
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JUSTI CE BREYER: You couldn't win on that
under Burlington. | think that there are three separate
i ssues here that have to be kept straight.

No one can win in court unless they show
there was a human being -- in this case, the woman --
who suffered material -- who suffered serious harm
serious harm And serious harmis defined as materially
adverse action which m ght well have di ssuaded a
reasonabl e worker from maki ng or supporting a charge of
di scrimnation. So unless she suffered that kind of
seri ous harm nobody w ns.

Then the next question is suppose in the
course of that, sonebody else was hurt. And the person
aggri eved provi sion suggests because\of the history of
the word "aggrieved" that nore than just she can bring
the lawsuit. That's our first question.

And then our third question is, if the
second question is yes, why can't the whole world do it?
At | east the barber who doesn't get the haircut anynore
because the person fired doesn't have any noney or the
| andl ord who can't get his rent or the -- you know, we
can go on indefinitely. Okay?

MS. LATHEROW  Yes.

JUSTI CE BREYER: So why don't we get to the

second question?
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The second question is -- the word
"aggrieved" has a history. | think it comes out of --
what's the case? | think it conmes out of FCC v. Sanders

Brothers, which is a 1940 case, which said that
sonmetimes where there's a statute using the word "person
aggrieved," that that means that a person can bring a
| awsuit even though that person does not suffer injury
of the type that the statute was nmeant to prevent
agai nst .

MS. LATHEROW  Yes, Your Honor.

JUSTI CE BREYER: That was picked up by the
APA.

MS. LATHEROW  Yes, Your Honor.

JUSTI CE BREYER: It says\"person aggrieved. "
So we have a statute that says "person aggrieved."
Maybe it means it in a different sense or maybe it means
it in the APA sense, Sanders Brothers sense, which nmeans
in principle, this plaintiff can sue. You can argue
against that if you want, but, | nmean, that's where |I'm
starting from

And then we can have the third part, which
is: Is there a way of limting this?

MS. LATHEROW  Yes, Your Honor.

JUSTI CE BREYER: You don't have to -- |I'm

just asking a question, quite a | ong question.
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JUSTI CE SCALI A:  You don't even have to
agree with his description of what Sanders Brothers and
t he APA say.

JUSTI CE BREYER:  You don't, but it would be
pretty hard to do that, because it's in black and white
here.

JUSTI CE SCALIA: Isn't there a doctrine of
t he scope of persons protected under a particul ar
statute?

MS. LATHEROW  Absol utely, Your Honor.

JUSTI CE SCALI A: Doesn't the word "person
aggrieved" bring that whole lore along with it?

MS5. LATHEROW | believe it does, Your
Honor . \

JUSTI CE G NSBURG: Can we go back to --
first, you agree that it is unlawful to retaliate
agai nst a person who filed a conplaint under Title VII
by dism ssing a close relative? It is an unl awful
enpl oynment practice, is it not?

MS. LATHEROW | believe it could neet the
standard under Burlington, yes, Your Honor.

CH EF JUSTI CE ROBERTS: Do you want to get
back to Justice Breyer's question? | don't think you
had a chance to respond to it.

MS. LATHEROW  Yes, Your Honor. Thank you.
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Justice Breyer, | believe your question was
t he scope, and what does this term "aggrieved" nean?
And in the Sanders case, the Court said that this term
"aggrieved" neans sonething broad and it is intended to
bring a | ot of people in.

But that case was interpreting the APA,
whi ch has specific | anguage. Just like in Trafficante,
the Court was considering the Fair Housing Act, both of
whi ch have very different -- in the statute in question,
t he APA says a person suffering a |l egal wong because of
an agency action or adversely affected or aggrieved by
agency action within a neeting of a relevant statute is
entitled to judicial review, and that's much broader
t han what we have in this case.

So we have to be | ooking at whet her
prudenti al standing rules apply, and we know t hat
Congress | egislates agai nst that prudential standing.

JUSTI CE SCALIA: |I'mnot sure it's broader.
Why do you say it's broader? It says "adversely
affected or aggrieved within the nmeaning of the rel evant
statute,” and it's that |anguage that says, well, the
statute was only meant to protect this group of people,
and the fact that sonebody el se was incidentally harnmed
woul d not be covered.

| don't know why you say that's broader. |If
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anything, it's narrower than what we have here. W just
say "aggrieved." It doesn't say within the nmeaning of a

rel evant statute. You want to us read that into it?

MS. LATHEROW Yes, | -- | believe it should
be read into Title VII, because that's the term
"aggrieved."

I f someone -- if ny husband calls and says,

oh, ny gosh, we've been involved in a car accident, |
don't say: Honey, are you aggrieved? | say: Honey,
are you injured? That's exactly -- exactly the
definition of "aggrieved" in the Fair Housi ng Act.

So Congress recogni zed, just 4 years |later,
after Title VI was adopted, when it enacted the Fair
Housing Act. And it defined "aggrie&ed," and said
aggrieved neans or includes any person who clains to
have been injured. That's really --

JUSTI CE GINSBURG: That's not -- that's not
an al together novel question, but it has conme up under
some other statutes. You are -- are suggesting that
this is carrying the -- the person aggrieved to new
hei ghts, but we have both the NLRB and we have OSHA, and
both of those agencies have said it, that to take
adverse action against a close relative is an unfair
enpl oynment practice, and they've done that for sonetine,

have they not?
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MS. LATHEROW Yes, Your Honor. And again,
we're not saying that discrimnating agai nst an enpl oyee
in taki ng sonme kind of action against someone that they
| oved i s not an unl awful enploynent action. |t can be.
That's not the position that North American Stainless is
taking. The question is, is the person who was not
di scrim nated agai nst, the person who was injured by the
action, can they bring the cause of action.

JUSTI CE SCALIA: M. --

MS. LATHEROW And Title VII --

JUSTI CE SCALIA: Go on, I'msorry, finish.

MS. LATHEROW Oh, |I'msorry. Burlington
makes clear the interest to be protected of that with
the anti-retaliation provision, and fhat's what we're
tal ki ng about.

JUSTI CE BREYER: That's -- that's why this
is -- see, what Sanders Brothers did is the interest to
be protected against had nothing to do with protecting
conpetitors fromconpetition. The Court says that. And
It says but here is a conpetitor trying to protect
hi msel f from conpetition, can he bring a suit? Well,
normally not. But Congress used the word "person

aggrieved" or "adversely affected,” and therefore they

can. Now, that's the precedent that's -- that's --
that's harnful to you. "' mnot certain.
39
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What about the third part? | have a
suggestion, and | would |Iike your response, because |I'm
just playing with the thought. That the way to limt
this is to say that where a person is being used, a
person B is hurt because in order to retaliate against
person A, okay? That that is a person aggrieved where
person B is being -- is hurt, the injury, the injury to
B, not to Ais the nmeans of hurting A. But where it is
a consequence of hurting A that doesn't fall within the
statute.

That gets rid of the bowing alley, it gets
rid of the landlord, it gets rid of the sharehol der, it
gets rid of all the people who -- who -- who are not the
person retaliated agai nst, but they éuffer injury
because he was retaliated against. It keeps the people
who are being used as a neans. They can bring the
| awsui t .

MS. LATHEROW And |'m sorry, and your
gquestion is?

JUSTICE BREYER: If, in fact, you set in
notion hurting Ms. Smth, the child, the wife, even the
cowor ker, though that would be hard to get pass
Burlington, if you do that in order to hurt A to
retaliate against A, B can bring the suit? But if Bis

a person who is injured only because you retaliated A,
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but really wasn't the neans, B can't bring the suit.

MS. LATHEROW  But, Your Honor,
respectfully, there's no basis in the statute to adopt
that rule.

JUSTI CE BREYER: That is the problemw th ny
t heory.

(Laughter.)

MS. LATHEROW |'mglad --

JUSTI CE BREYER: But there are -- | do -- |
think that it isn't so hard to find in sone of the
sources that Justice G nsburg nentioned and ot hers
I nstances where the only kinds of suits that have been
al l owed are where it was |like a famly menber or was
bei ng used as a neans, and there nevér have been cases
where they all owed sonebody who was just suffering
consequent injury. So it's quite possible |I can be
borne out, though I think your criticismis a pretty
good one.

(Laughter.)

MS. LATHEROW |If we | ook at the kinds of
cases, for exanple, the Trafficante case, and the other
cases under the APA where Congress has used this broad
| anguage or has interpreted the term "aggrieved"
broadly, those cases are -- the nature of those cases,

such as with Bennett v. Spear, the environnental species
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act or the Blue Shield of Virginia case, which was a

Sherman Act case, the injury or the act, the

violation -- the violation in those cases had the
potential to -- to inflict harmon a | arge group of
peopl e.

So that, under Trafficante there were over
8, 000 people who lived in the housing conplex. Under
Bennett v. Spear with the environnental species act
t here was nore than one person who was adversely
affected or potentially was adversely affected. |In Blue
Cross --

JUSTI CE SCALIA: | don't see where you're
goi ng, the enployee has to fire three fiancées or a
| ar ger nunber of --

MS. LATHEROW No, ny point is, is that if
we're | ooking at trying to conpare Title VII and whet her
or not we're going to inpose sone prudential limtations
on the ago aggrieved | anguage, those statutes are
different than the statutes that we have --

JUSTI CE SCALI A: But, you know, | don't know
what aggrieved means, | don't think anybody does. Wy
shoul dn't we be guided by the EEOC, which has
responsibility for inplementing this statute? And
they've come up with their theory of what it neans, and

we usually do accede to a reasonabl e theory proposed by
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the inplenenting agency. Wy -- why shouldn't we do
t hat ?

MS. LATHEROW  Your Honor, this is not a
situation like Calleleki, where the Court is trying to
determ ne on sonet hi ng about a procedure within the
EECC, and that is, what does it nean for a charge,
because you need sone kind of special expertise. Here
the Court is the expert on interpreting. And Thonpson
even di sagrees with the EECC.

The EEOCC woul d say Regal ado and Thonpson
could bring the claim but Thonpson di sagrees with that.
So it's hard for Thonpson to cone and say let's do what
t he EEOC says when he disagrees with it hinself.

JUSTICE G NSBURG. It's ﬁot a 100 percent --
he thought there m ght be an Article Il inpedi nment.

But in -- in your brief I think you suggested that the
EEOCC doesn't get a whole |ot of deference, and the --
but the other agencies that | nentioned, where there is
this claimthat can be brought by a close relative, the
NLRB gets a | ot of deference, the Departnent of Labor
when we're dealing with Occupational Safety and Heal th
Adm nistration or the mne safety, those agencies get a
fair degree of deference, and they come to the sane
concl usi on.

MS. LATHEROW | -- | agree with that, Your
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Honor. And in this -- this -- | don't know, but I
believe this to be true that, for exanple, with the NLRB
and with OSHA, they have their own adm nistrative
agenci es where there would be hearings within those
agencies versus with Title VII, the EECC does not --
they're not a determ ner --

JUSTICE GINSBURG. But this is a -- an
interpretation of the substantive neaning of the
statute.

MS. LATHEROW  Yes, Your Honor.

JUSTICE GINSBURG. It doesn't have to do
with the evidence in a particular hearing. Can a person
who is a close relative sue on the grounds that he was
i njured, deliberately so, in order td retaliate against
hi s spouse or his fiancée?

MS. LATHEROW  Yes, Your Honor. | -- |
don't know the distinction between relying on those --

t hose agencies versus the EEOC, but | do know that in
the Burlington court, this Court noted that the EECC
conpliance manual -- and that's what we're tal king
about, is the conpliance manual, we're not talking about
a regulation, we're not tal king sonmething else, but a
conpliance manual. So in your hypothetical | don't know
if we're tal king about a conpliance manual fromthe NLRB

or OSHA, but this is a conpliance manual .
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And in Burlington, this Court noted there
were inconsistencies regarding the anti-retaliation
within the conpliance manual as to what an adverse
action meant or what would constitute an adverse acti on.

JUSTI CE SCALIA: What's -- what's the
function of the conpliance manual ? What does it do?
Does it say we'll -- we'll |eave you alone if you do
this?

MS. LATHEROW | don't know --

JUSTI CE SCALI A: But they have to | eave him
al one. There's really nothing the EEOC can do to
sonmeone, right, except -- what, can the EEOC take them
to court?

MS. LATHEROW  Yes, they\can.

JUSTI CE SCALI A: So can the Justice
Departnent, but we don't defer, thank goodness, to the

Justice Departnent's interpretation of the crimnal |aw,

do we?

MS. LATHEROW  No.

JUSTI CE SCALI A: No.

MS. LATHEROW  Your Honor, the concerns from
the enploynent side in this case are substantial. Under

Thompson's theory of the case, anyone who is injured or
what he says is aggrieved, anyone who receives injury

beconmes a protected party. It's not just bringing the
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| awsuit, but it's the protected party.

He's not even a silent opposer in this case.
There were -- there were concerns in Crawford about the
sil ent opposer and how do we know who they are. He says
it's based solely upon his relationship. He has engaged
in no protected conduct. The silent opposer, assun ng
t hey can have -- bring a claim at |east engaged in sone
conduct, but Thonpson has no protection under this
statute. He could have very easily gotten the
protecti on.

I n our Joint Appendix we submtted the brief
that Eric -- or the neno that Eric Thonpson subnmitted to
hi s supervisor just shortly before he was term nated.
He conplains in that nenmo about his éonpensation, and
this is on page 22 and 23 of the joint appendix. He
says --

JUSTI CE SCALIA: 22 and 23 of --

MS. LATHEROW The joint appendi Xx.

JUSTI CE SCALI A:  Okay.

MS. LATHEROW He says in this nmeno: | am
di sappointed in conpensation this year. At the tine
that he submtted this meno to his supervisor, his
fiancée had a conplaint or a charge with the EEOC
pending. If he had only cone forward in this meno,

Congress says you would have gotten protection; if he
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had cone forward and said, by the way, | think the way
you treat my wife is discrimnatory, he would have
gotten protection.

The -- the means by which enpl oyees get
protection under the statute are not very difficult.
All they have to do is to cone forward and oppose.
Thompson clearly had an avenue and a neans to do that
because he was taking -- he was action on his own behal f
to conplain. So Thonpson wants to bring a clai munder
-- for Regal ado, but he couldn't at that time cone
forward and step up to the plate and say to the

enpl oyer, "Hey, | have a problemwth this," but yet he
wants to cone into court and to claimhis right -- or to
claimher rights as a basis to bring\this suit.

According to the EEOC statistics, in 1992,
when data first began being collected, 14.5 percent of
charges filed with the EEOC were retaliation clainms. By
2009 that had risen by 31 percent.

In the Chanber's brief on page 2, they
submt or recite to a study that was published in 1994
saying that the average cost to defend an enpl oynent
litigation in 1994, when the study was published, was
$120,000. In this case what Thonpson woul d propose is

to give protected party to a wi de range of people; and

with respect to the governnent's position today, at the
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Sixth Circuit Court of Appeals they advocated that there
woul d be no limtation, that everyone would get the
protection. That's a broad -- that is a | ot of
protection for people, and | can tell you that enployers
who are faced with soneone in a protected party, they
are -- enployers are reluctant to take adverse deci sions
agai nst them they're reluctant to inplenment discipline;
they will postpone inplenmenting that decision because

t hey know at sone point they're going to have to
establish a legitimte nondiscrimnatory reason.

When we -- when we point out -- when we
point this out in our arguments, the response by Eric
Thonpson as -- as to who gets the protection, it's in
his footnote on page 4 at his reply,\he says that the
identity of individuals who m ght have a claimis a
function of the enployer's own intent.

So, in other words, in order to determ ne
whet her sonmeone has protection, you have to | ook at the
enployer's intent. So there are no protected parties
anynore until the enployer can establish that they had
no intent -- or the other way. Everyone is protected

party until the enployer can show that he had no intent.

So what that means at the trial is that there will never
be --
JUSTI CE BREYER: |'m not sure why the
48
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enpl oyer's intent cones into this. A is the person who
I's being retaliated against, and the issue would be did
t he enpl oyer take such action against B as the A would
think, quite reasonably -- he would have to reasonably
think -- that the actions that the enployer took was
retaliation, was neant to be -- whatever those words
were, was -- it mght well have di ssuaded a reasonabl e
wor ker from maki ng or supporting a charge of

di scri m nati on.

MS. LATHEROW But the position that's set
forward by Thonmpson is you determ ne whether soneone is
a protected party by looking at the intent of the
enpl oyer.

JUSTI CE BREYER: Wel |, yéu woul d have to
show he had a retaliatory intent, that's true, but
that's true however he retaliates.

MS. LATHEROW That's true at trial, though,
after a plaintiff gets past his initial burden of proof,
and in this case the plaintiff is going to be able to
establish their burden of proof solely by saying that
they were a protected party and there was intent on the
other side. That is going to shift the burden to the
enpl oyer at the outset of the case to prove that there
was no retaliation, that there was no intent.

Your Honor, in conclusion, the Sixth Circuit

49
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

Court of Appeals was correct. The Sixth Circuit

determ ned that Eric Thonpson who was not discrim nated
agai nst had no protection under the statute. This Court
clearly held in Burlington that the anti-retaliation
provision of Title VIl is designed to protect enployees
based upon what they do, based upon their conduct. In
this case Eric Thonpson engaged i n none of that
behavi or, he had no conduct, he did not come forward on
behal f of anyone; yet he is here asking for renedies,
remedi es that really should bel ong to Regal ado.

There is no reason that Regal ado coul d not
have brought this case. There -- if the concern is that
enpl oyers are going to discrim nate agai nst enpl oyees,
the response to that is that enployefs will still be
held |iable and can still be held |iable, and that is by
the person who is discrimnated against from bringing
the suit.

We ask that the Sixth Circuit Court of
Appeal s decision be affirned.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Schnapper, you have 3 m nutes renmining.

REBUTTAL ARGUMENT OF ERI C SCHNAPPER
ON BEHALF OF THE PETI TI ONER
MR. SCHNAPPER: Thank you, Your Honor. I

just have a couple quick points.
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JUSTI CE GI NSBURG. M. Schnapper, in the
poi nt you are making, would you have an answer to the --
this point that was nmade about the burden of proof? The
argunent was that you woul dn't have MDonnel |l Dougl as
anynore and you woul dn't know how to proceed on this
third-party claim

MR. SCHNAPPER: Your Honor, McDonnel
Douglas -- the particular formula in MDonnell Douglas
was for hiring cases. The courts have readily adapted
It to other kind of cases where, depending on the nature
of the claim the plaintiff produces some m ni mal anount
of information and the enployer is required to -- to
articulate a reason, but | don't think it would be a
probl em here.

Getting back to the question that was
asked at the --

JUSTI CE SOTOVAYOR: |'m not sure why not.

MR. SCHNAPPER: \What ?

JUSTI CE SOTOVAYOR: |'m not sure why not.
Plaintiff conmes in and says | engaged in protected
activity. They --

MR. SCHNAPPER: Well, probably -- the other
person did.

JUSTI CE SOTOVAYOR: The ot her person did.

They retaliated agai nst ne.
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How do you -- then the enpl oyer always has
the burden to cone forth and give an explanation as to
why? What would be -- the prima facie case generally is
they treated ne differently than simlarly situated
people. | conplained at a tine close to ny firing;
there's a whole series of prima facie el enents.

MR. SCHNAPPER: Well, there has to be --
right. There has to be sone evidence that could
pl ausi bly give rise to -- to an inference of notive.

Even if | were conplaining that | was retaliated

against, | can't just cone in and say | engaged in
protected activity and was fired. | would need nore
t han that.

So you woul d need that additional anount
here, plus you would al so have to have sone evidence to
give rise to an inference that this third party was
selected as a victim So it wouldn't -- you could --
you coul d adapt it.

But getting back to what was asked earlier
there's no question the burden of proof is on the
plaintiff at all tinmes to establish nmotive; and as we
get particularly far afield fromfam |y nenbers, soneone
closely associated with the plaintiff, it is going to be
difficult to -- to establish, to neet that burden

CHI EF JUSTI CE ROBERTS: What happens in the
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-- what happens in the ani mal shelter hypothetical that
your friend proposed? You know, the North American
Stainless -- or -- funds the animal shelter of -- that
-- where the wife works, and they cut off their funding,
as a neans presumably of --

MR. SCHNAPPER: | don't -- | don't --
think this Court's decision in Burlington Northern nakes
it clear that the plaintiff wouldn't have to be an
enpl oyee. In that case one of the questions was coul d
you retaliate against an FBlI agent by not protecting his
wife from being nurdered? | think that would be a
pretty good way to -- to keep people from conpl ai ni ng.

But | think the Burlington Northern
limtation would -- you know, woul d Have sone traction
In these cases. The animl shelter seens unlikely.

But the burden of proof is there. As the --
as the relationship becones nore attenuated, once you
get past famly nenbers, | think it's going to be
difficult, even at summary judgnent for these cases to
survive. And --

CHI EF JUSTI CE ROBERTS: Thank you. Thank
you, counsel.

The case is submtted.

(Wher eupon at 12:00 p.m, the case in the

above-entitled matter was submtted.)
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