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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

PERRY PICARAZZI, 8§
Plaintiff, g
VS. § CIVIL ACTION NO. C-10-63
JOHN CRANE, INC., g
Defendant. g
ORDER

On this day came on to be considered Defendant Goame Inc.’s Motion for Summary
Judgment. (D.E. 25.)

For the reasons stated herein, Defendant’s MotorStmmary Judgment is DENIED.

Jurisdiction

The Court has federal question jurisdiction oves #ction, 28 U.S.C. 8§ 1331, as it is
brought under the Family and Medical Leave Act 893, 29 U.S.C. § 2601 et seq. (“FMLA")
and the Americans with Disabilities Act, 42 U.S.(312101 et seq. (“ADA").
Il. Background

A. Factual Background

Defendant John Crane, Inc. (“*JCI”) manufacturefls s;nd services engineered sealing
systems for industrial markets. JCI is headquedtén Morton Grove, lllinois and the branch
office and service center, where Plaintiff PerrgdPazzi worked, is located in Corpus Christi,
Texas.

JCI most recently hired Plaintiff on October 24030(D.E. 25, Ex. D, 8IV). Plaintiff
previously had worked for JCI between 1991 and 1896 Seal Repair person until he was laid

off. (Ex. A at p. 26, 1.18-24; Ex. D at 8IV). Pidiff's job when he returned was Customer
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Service Representative Il. (Ex. D at 84; Ex. Fpiftiff worked at JCI's Corpus Christi Branch
throughout his employment. (Ex. D, 8IV). Plainti¥bs terminated on June 26, 2008. (Ex. C at
p.141, 11.19-25; Ex. 17).

The record establishes that Plaintiff has a histdrglcoholism, (D.E. 25, Ex. A, p. 46-
52), and it is undisputed that Plaintiff's alcolpobblems while employed at JCI led to a series of
absences from work. (D.E. 25, Ex. A (Picarazzi @pp According to Defendant, these
absences led to points being accumulated agaiasttiflunder the JCI Attendance Policy.

Under the Policy, an absence counts as two poistsemployee is subject to discipline
if 5 points are accumulated in any 30 day periad7 @oints are accumulated in any 90 day
period, or 12 points are accumulated in any 365 mEyod. The first level of discipline is a
Written Warning. The second level of discipline asFinal Warning. The third level of
discipline is Dischargé.

The absence points were assessed by Plaintiff'srgigor Gary Kretschmar and JCI’s
Director of Human Resources Walter Burdorf.

Plaintiff disputes Defendant’s characterizatioreeénts, contending that Defendant made
these point assessments retroactively while Ptaimtas on approved FMLA leave; that
Defendant’s point assessments are inconsistent Daflendant’s own story and policies; that
Defendant never informed Plaintiff that he was aaglating absence points; and did not give
Plaintiff warnings, as required by the Policy, Uldhg after a duty arose to do so. (D.E. 27.)

The summary judgment evidence establishes thewwitpseries of events, leading up to

Plaintiff's termination on June 26, 2008:

! According to JCI management, a Written Warninguithde issued to the employee “[a]s soon as adtraigely
possible,” which means “[a]s soon as managemensitadown with the employee to talk to him abouit i{D.E.
27, Ex. 2 (Burdorf Depo.) at 83-84.) The Policytfier provides that “[a]ll attendance records wél maintained by
the immediate supervisor and available for revigwthe employee.” (D.E. 25, Ex. E, p. 45.)
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1. Plaintiff's Absences Due to Alcohol Related Plidems

During the months of January, February and MarcRQfi8, Plaintiff was absent from
work several times. Plaintiff admits that at lessine of these absences were due to drinking,
and that he did not disclose his drinking to anyahdCl at that time. (D.E. 25, Ex. A at p. 51,
11.4-19).

By around March 30, 2008, Plaintiff had apparemttgumulated at least 7 unexcused
absences within a 90 day period, triggering a disw action under the Attendance Policy. (EX.
E (Attendance Policy)). Accordingly, Plaintiff sigervisor, Gary Kretschmar, drafted a Written
Warning, the first level of discipline under theliey. (Ex. | (Written Warning)).

However, the Warning was not issued to Plaintiffrés time. According to Kretschmar,
he did not give the Written Warning to Plaintiff taiat time because Plaintiff was absent from
work. (Ex. B, p. 71, 11.2-24, p. 72, I1.1-11, p.1L41.2-25) (Q: “And is it your testimony that you
had no opportunity whatsoever to get that infororatio Mr. Picarazzi?” A: “That is correct.
Not until he returned.”) Kretschmar contends he it want to have anyone else give Plaintiff
the warning, as it was his responsibility. (ExpB71-72.)

Rather, the March 30, 2008 Written Warning was iestied to Plaintiff until June 20,
2008, six days prior to Plaintiff’'s termination duine 26, 2008, and the same day on which
Plaintiff received his Final Warning. (Ex. | (Weh Warning); Ex CC (Final Warning).

2. Plaintiff's FMLA Leave Of Absence At Watershed

Around late March or April 2008, Plaintiff calledshsupervisor Kretschmar (sometimes
called “Skip”) and told him about his alcohol pretris. (Ex. A, p. 132, 1.13-22) (“That is the
[period in which] | called Skip my boss, Gary, aott him what was going on...I said, “I need

to get some help.”)
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On April 2, 2008, Plaintiff went to the Watershedddiction Treatment Programs
(“Watershed”) for treatment, where he was firstgdi@sed with alcoholism. (Ex. A at p. 44,
[1.16-23). Plaintiff's health care provider at Véedhed was Dr. Stephen Zella. (Ex. J.)

To facilitate his stay at Watershed, Plaintiff cdeted Leave of Absence documentation
and requested FMLA leave from JCI, commencing Apri2008. (Ex. J). The “Certification of
Health Care Provider,” completed on April 4, 2008 . Zella, confirmed that Plaintiff was
admitted to Watershed on April 2, 2008, and thatZ&lla estimated discharge 28-30 days later
on May 2, 2008. (Ex. J, p. 3-5).

On April 4, 2008, JCI acknowledged Plaintiff's ro#iof need for leave commencing
April 1 and continuing to approximately May 4, 20q@8x. K). JCI's Leave Administrator in
Human Resources, Jan Tuton, stated that Plaintiéfa/e of absence [had] been approved as of
April 1, 2008.” She stated that Plaintiff wouldvieato update Human Resources every 30 days
of his status, and that his job would be protectetl the 12 week period of leave to which he
was entitled under the FMLA expired on June 23,8200d.)

On April 23, 2008, Plaintiff was discharged from ¥ghed. (Ex. A at p. 146, 11.19-22;
Ex. L). In a letter confirming Plaintiff's dischge and return-to-work date, Dr. Zella stated that
Picarrazi had worked very hard at his recovery rurnis stay at Watershed and became a
“positive example and role model for the communit{Ex. L.)

Although Plaintiff claims that he felt physicalliné enough to return to work as of his
April 23, 2008 discharge date, (Ex. A, p. 155,-1@), and admitted in his complaint that
Watershed had released him to return to work onl gy 2008, (Ex. D, Section IV), Dr. Zella
stated in his letter that Plaintiff was referrecatoOutpatient Program and that he could return to

work with no restriction on April 30, 2008. (Ex.)L.
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Plaintiff did not report to work on April 24, 2582or 29, even though he was not in
Watershed at that point. (Ex. A at p. 147, 11.19425148, 1.1-9).

On April 29, 2008, Plaintiff told Kretschmar tha¢ had relapsed and had decided to go
back in to rehab. (Ex. A at p. 155, 11.13-25) (dlled Skip the night before | decided to go back
in...l told Skip | relapsed, and he said, “I undensitait’'s part of the disease...Go back ...take
care of it and call me every day.”)

Even though his release date was not until April 3008, Plaintiff was assessed two
attendance points for his absences between Apraériit April 29. JCI's Director of Human
Resources Walter Burdorf, who assessed the twdgp@antends that he assessed the two points
against Plaintiff, even though Plaintiff was on ep@d leave, because Plaintiff “was discharged
during that leave of absence. It ended the lehabsence.” (Ex. C, p. 104, 11.9-10).

Plaintiff returned to Watershed for a second tefmebab from April 30 to May 8, 2008.
(Ex. N). On May 8, 2008, Dr. Zella sent a lettenfirming this stay and discharging Plaintiff to
return to work on May 13, 2008._ (Jd Watershed scheduled an appointment for Pl&ifdif
outpatient therapy at Padre Behavioral Hospitaladii®”) on May 9, 2008. (Ex. N at 3.)
However, Plaintiff did not go to Padre on May 9080 (Ex. A at p. 165, 11.8-17). Plaintiff
claims he instead went to Coastal Bend, a diffetezdtment facility, on May 9, 2008. But
Plaintiff apparently did not provide any documetatsdCl showing that he went to Coastal Bend.
(Ex. A at p. 168, 11.9-14; Ex. C at p. 112, 11.18)2

3. Plaintiff's Return to Work

Plaintiff returned to work on May 13, 2008. (Ex.afp. 172, 11.13-14; Ex. M). The May

13 return date was consistent with the return tokwdate provided by Dr. Zella. (Ex. M.)

Nonetheless, Plaintiff was assessed two pointthperiod between May 9 and May 12.
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Burdorf, who assessed these points, admits thattifta return to work date was May
13, but states that he assessed the points bele&isgff was “not under a healthcare provider”
on those days. (Ex. C. at p. 112, 11.13-25, p.,1lL3-3). That is, he used the Watershed
discharge date of May 8, 2008, rather than thermeta work date of May 13, 2008, for
computing Plaintiff's FMLA leave.

Plaintiff also reported to work on May 14, 2008Ex( A, p. 180.) However, Plaintiff
called in sick for the following two days, May 16ca16. Plaintiff states that he believes these
absences were due to a “blood pressure thing.”AE&t.p. 183, 11.16-23).

4, Plaintiff’'s Relapse

Plaintiff admits that he started consuming alcohghin between May 20 and May 23,
testifying that he drank about a pint of vodka edal. (Ex. A at p. 187-188, 11.22-24).

Plaintiff received two attendance points for hiseces between May 15 and May 21.
(Ex. G ( “Perry Picarazzi Attendance” worksheet)).

On May 21, 2008, Plaintiff notified Kretschmar bmail that he had “relapsed again.”
Plaintiff stated: “Do what you have to do. You hdedped me more than you should have.” (Ex.
P).

On May 21, 2008, Kretschmar notified Leave Admuair Tuton that Plaintiff had
relapsed and started drinking again. (Ex. DD (fmutiecl.) at  4). Tuton sent Plaintiff the
application for his leave of absence and certiiicaforms and told him, “[y]lour health care
provider is required to provide information on t@ertification of Health Care Provider forms.”
(Ex. DD; Ex. Q, 14). Tuton also told Plaintiff, J#ilure to provide this documentation can result

in benefits being suspended.” (Id
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Also on May 21, Kretschmar asked Plaintiff to coime meeting at JCI's Corpus Christi
office on May 22, 2008, to participate in a confexe call “to discuss [his] future employment
with [JCI].” (Ex. R; Ex. A at p. 188, 11.21-25). &htiff did not show up for the meeting. (lat p.
189, 11.14-17).

Plaintiff was absent from work between May 22 andyM9. (Ex. G (“Perry Picarazzi
Attendance” worksheet)). Plaintiff concedes thattheese absences, as well as all other absences
between May 14 and June 1, he had not seen a lveadttprovider, but instead sought local help
though AA meetings and clergymen. (Ex. A at p. 2084-24; p. 217, 11.23-25)

On May 28, 2008 Plaintiff emailed Kretschmar, agkivhat his status was with JCI. (Ex.
S). On May 29, Kretschmar told Plaintiff he wasaomedical leave of absence and that Plaintiff
and his medical care provider must complete the ANiirm and return it to Tuton within the
allotted time frame. (Ex. T).

On May 30, 2008, Plaintiff advised Tuton by e-mi&iat he was ready to send in his
certification forms, but that because his insuranae depleted he had sought “local help. These
are my only providers.” (Ex. U).

5. Plaintiff's FMLA Leave Of Absence At Padre

On May 24, 2008, Plaintiff filled out another Requdor Leave of Absence form,
requesting a leave of absence from June 2 to Jyr2088. (Ex. V at 1.)

On June 4, 2008, Gulf Side Medical Clinic faxed Jamon the completed Request for
Leave of Absence form. The “Certification of Héadire Provider” form was filled out by Dr.
Giavanonne. It indicated that Plaintiff had beerameied by Dr. Giavanonne at Gulfside

Medical Clinic on June 4. Dr. Giavanonne stateat Plaintiff needed another period to obtain
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treatment and that Plaintiff would not be able trkvfrom approximately June 2, 2008 to June
30, 2008. (Ex.V at JCI 725-727).

Plaintiff admits in his deposition that Dr. Giavame just examined Plaintiff and referred
him to Padre Behavioral Hospital; he did not tfeintiff for his alcohol problems or check him
into a treatment facility. (Ex. A at p. 203, lI:25, 204, l.1-2.) On the Leave of Absence
Instructions page, Plaintiff indicated that theraswno Certificate of Health Care Provider
because he had “local help.” (Ex. V at p. JCI /29, A at p. 201, 11.18-25, 202, 11.1-10).

Plaintiff did not work any days between June 2 dude 6, 2008. (Ex. A at p. 224, 1.22-
25, 225, 11.1-3). Plaintiff was assessed two poiior his absences between June 2 and June 6.
According to Burdorf, this was because Plaintiffswaot in treatment or under a healthcare
provider, and so JCI had nothing to cover his absérom June 2 to June 6. (Ex. C, p. 131, Il.7-
22).

On June 9, 2008, Plaintiff checked into the Padede®ioral Hospital for outpatient
treatment. (Ex. A. at 225).

On June 10, 2008, while Plaintiff was at Padre,dBudr sent Plaintiff an e-mail and a
letter explaining JCI needed more information taleate his May 24 Request for Medical
Leave, and to determine if Plaintiff was entitledRMLA leave. (Exhibits X & Y). Burdorf told
Plaintiff he “must have his health care provideswer the questions on Attachment A, hereto,
and provide us the written response, signed byédadth care provider, by no later than June 17,
2008. If there is more than one health care prowde has examined and/or treated you, please
have that provider complete the enclosed blank FNWl&kical Certification along with the extra

copy of Attachment A that | have enclosed.” (Ex. Y)
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In his June 10 response to Burdorf’s letter, Piffistated that the period from May 14 to
June 1 was the period during which he sought heim fa qualified provider. Realizing that his
insurance was exhausted, he sought local help dhrddA meetings, his sponsor and his
clergymen. (Ex. Z at 2.) He stated that he tlagket to Jan Tuton, who “informed [him] that
any medical doctor would work.” So he went to Gigé and then checked into Padre..)(Id

Burdorf replied on June 13, 2008, stating:

Who is your healthcare provider and when? Thishatwve need to know.

If Dr. Giavanonne is your healthcare provider, thenneeds to complete Attachment A
in respect to the Leave of Absence Form dated MaQ08.

It appears that you have been receiving treatmemugh Padre Behavior. This is
another healthcare provider. They need to comptiete second FMLA form with
Attachment A.

Please have these documents completed and retiorngeino later than June 17, 2008.
(Ex. Z, p. 1).

On June 13, Plaintiff had a telephone conversatith Kretschmar in which Plaintiff
said he would return to work on June 16th. Kratsghapparently told him not to return until
the 17th because he “wanted to make sure that kttant A was at Jan Tuton’s office” by the
time Plaintiff returned. (Ex. A at 225-226.)

Plaintiff also spoke with Burdorf, who reiteratdtht he needed Attachment A from Dr.
Giavanonne and Attachment A from Padre.. @id226.)

There is some dispute as to when precisely Planateived “Attachment A.” (D.E. 25,
Ex. A at 219-221.) However, at some point on JaBe 2008, Dr. Giavanonne faxed the

“Attachment A” form to Burdorf, confirming that Granonne examined Plaintiff on June 4,

2008. (Ex. AA).
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On June 15, 2008, Plaintiff was discharged fromr@adEx. A at p. 225, 11.16-25, p. 226,
11.1-10).

Plaintiff returned to work on June 18, 2008. (ExpA261, 1.13-23F.

That same day, Padre sent Tuton documentation ahtffs treatment at Padre
commencing June 9. (Ex. BB). The “CertificationHeéalthcare Provider” form confirmed that
Plaintiff was under treatment at Padre between 9uared June 15. (Ex. A at p. 215, 1.3-9).

6. Issuance of Warnings and Termination of Plainf

Around June 20, 2008, Kretschmar issued Plainti¥f/d@tten Warning® On the same
day, Plaintiff also received a Final Warning, dajeee 18, 2008. (Ex. CC). Both warnings are
signed by Kretschmar and Picarazzi on June 20,.2@x&h warnings state that the employee
will “[r]eport to work on a regular basis as prabed by the Employee Handbook” and that “any
future violations of Company policy will result the next level of discipline up to and including
termination or directly to termination for seriouslations.” (Ex. I, Ex. CC.)

Plaintiff was terminated six days later on June 2@0)8, after Burdorf returned from
vacation, allegedly because Plaintiff had accunedlabo many points under the Attendance
Policy due to his absences. (Ex. G; Ex. C at p, 1.39-24, p. 141, 11.21-25).

B. Procedural Background

Plaintiff filed his Original Petition on February 2010 in the District Court of Nueces
County, Texas. (D.E. 25, Ex. D), alleging claimsdenthe Americans with Disabilities Act
(“ADA”), 42 U.S.C. § 12101¢t. seq. and the Family Medical Leave Act, 29 U.S.C. § 2&0d.

seq.

2 Apparently, on the 17th, Plaintiff had called Ketimar, who told him not to come into work unti th8th. (Ex.
A at 261.)

% The Written Warning is dated March 30, 2008 arehthrossed out and re-dated June 18, 2008. {(Ex. B at
70-71).
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JCI removed the case to this Court pursuant to ZBQJ § 1331, 28 U.S.C. § 1441(b),
and 28 U.S.C. § 1446(a) and (b).

On December 15, 2010, Defendant filed a motionsi@ammary judgment. (D.E. 25.)
Plaintiff timely responded. (D.E. 27.)
lll.  Discussion

A. Summary Judgment Standard

Under Federal Rule of Civil Procedure 56(a), “[&4rty may move for summary
judgment, identifying each claim or defense—or plagt of each claim or defense—on which
summary judgment is sought.” Fed. R. Civ. P. 56(@he court shall grant summary judgment
if the movant shows that there is no genuine des@st to any material fact and the movant is
entitled to judgment as a matter of law.” Fed.(®.. P. 56(a). The substantive law identifies

which facts are material.__Seenderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986);

Ellison v. Software Spectrum, In@5 F.3d 187, 189 (5th Cir. 1996). A dispute dlmmaterial

fact is genuine only “if the evidence is such thatasonable jury could return a verdict for the

nonmoving party.” AndersgM77 U.S. at 248; Judwin Props., Inc., v. U.Se His. Cq. 973

F.2d 432, 435 (5th Cir. 1992).

Pursuant to Fed. R. Civ. P. 56(c)(1), “[a] partypeating that a fact cannot be or is
genuinely disputed must support the assertionA)yciting to particular parts of materials in the
record, including depositions, documents, electally stored information, affidavits or
declarations, stipulations (including those madegorposes of the motion only), admissions,
interrogatory answers, or other materials; or ({B)vging that the materials cited do not establish
the absence or presence of a genuine disputeabamhadverse party cannot produce admissible

evidence to support the fact.” Fed. R. Civ. PcH@a|.
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On summary judgment, “[tthe moving party has thedea of proving there is no
genuine issue of material fact and that it is Edito a judgment as a matter of law.” Rivera v.

Houston Indep. Sch. Dist349 F.3d 244, 246 (5th Cir. 2003); see alsbotex Corp. v. Catrett

477 U.S. 317, 323 (1986). If the moving party mehts burden, “the non-moving party must
show that summary judgment is inappropriate byirggtforth specific facts showing the

existence of a genuine issue concerning every ggseamponent of its case.” Riverd49 F.3d

at 247. The nonmovant’s burden “is not satisfieithveome metaphysical doubt as to the
material facts, by conclusory allegations, by urssailitiated assertions, or by only a scintilla of

evidence.” _Willis v. Roche Biomedical Labs., In61 F.3d 313, 315 (5th Cir. 1995); see also

Brown v. Houston 337 F.3d 539, 541 (5th Cir. 2003) (stating thatprobable inferences and

unsupported speculation are not sufficient to [dveummary judgment”). Summary judgment
IS not appropriate unless, viewing the evidencéha light most favorable to the non-moving

party, no reasonable jury could return a verdict tfeat party. _Rubinstein v. Adm’rs of the

Tulane Educ. Fund218 F.3d 392, 399 (5th Cir. 2000).

B. FMLA Claim

Under the FMLA, “an eligible employee shall be #at to a total of 12 workweeks of
leave during any 12-month period . . . [b]ecause @&erious health condition that makes the
employee unable to perform the functions of theitmes of such employee.” 29 U.S.C. §
2612(a)(1)(D).

The FMLA makes it unlawful for an employer to irfeee with, restrain, or deny an
employee's FMLA rights, or to discriminate or regtd against an employee for exercising such

rights. 29 U.S.C. § 2615(a)(1), (2); Chaffin v. doH. Carter Cq 179 F.3d 316, 319 (5th

Cir.1999).
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“To establish a prima facie case for discriminatmr retaliation under the FMLA, a
plaintiff must demonstrate [1] that she is protdat@der the FMLA; [2] she suffered an adverse
employment decision; and [3] that she was treatsd favorably than an employee who had not
requested leave under the FMLA or that the advdesesion was made because of her request

for leave.” Comeaux-Bisor v. YMCA of Greater Houst@90 Fed. Appx. 722, 724-25 (5th Cir.

2008) (citing Bocalbos v. Nat'l| Western Life In9.C162 F.3d 379, 384 (5th Cir. 1998)).

“If the plaintiff succeeds in establishing a prirfecie case, the burden shifts to the
employer to provide a legitimate nondiscriminatooy non-retaliatory reason for the
termination.” 1d “If the employer articulates such a reason, thenpff must show by a
preponderance of the evidence that the employedson is a pretext for discrimination or
retaliation.” 1d.

In this case, the parties dispute whether or nainkff had a serious health condition
entiting him to FMLA benefits. The parties alsosplute whether Plaintiff satisfied his
employer’'s request for certification from a heatthre provider. Defendant also contends
Plaintiff cannot establish the third element of @@ facie case: that he was treated less
favorably than an employee who had not requestadeleinder the FMLA or that an adverse
decision was made because of his request for leavmally, Defendant claims it has a
legitimate, nondiscriminatory reason for termingtiRlaintiff: namely, Plaintiffs excessive
absences from work.

1. “Serious Health Condition”

The FMLA requires covered employers to provideiblegemployees up to twelve weeks

per year of unpaid leave when an employee has rotsehealth condition” that makes the

employee unable to perform the functions requingdlib position. Se€9 U.S.C. § 2612(a)(1) &
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(c); Chaffin v. John H. Carter Gadl79 F.3d 316, 319 (5th Cir.1999); Price v. MapatiCheese

Corp, 119 F.3d 330, 333 (5th Cir.1997).

The FMLA defines a “serious health condition” as “#ness, injury, impairment, or
physical or mental condition that involves — (A)patient care in a hospital, hospice, or
residential medical care facility; or (B) contingitfreatment by a health care provider.” 29
U.S.C. § 2611(11).

The Code of Federal Regulations further provides:

[sJubstance abuse may be a serious health condititre conditions of 8§ 825.113

through 825.115, are met. However, FMLA leave maly de taken for treatment for

substance abuse by a health care provider or bywader of health care services on
referral by a health care provide@n the other hand, absence because of the
employee's use of the substance, rather than for datment, does not qualify for

FMLA leave.

19 C.F.R. 8 825.119(a) (emphasis added).

One district court has noted that, pursuant toiGe@25.1119, “an employee suffering

from alcoholism that qualifies as a serious headthdition is only entitled to FMLA leave when

she is receiving treatment for her addiction, nefioke or after, when she is broadly suffering

from her condition.” Ames v. Home Depot U.S.A.cIn2009 U.S. Dist. LEXIS 112493, *18

(N.D. Ill. Dec. 2, 2009).

Defendant concedes that FMLA leave may be takenstdrstance abuse problems.
However, relying on 8§ 825.119(a), Defendant corgelRthintiff's substance abuse problem did
not qualify him for FMLA leave under the C.F.R.®misdard because Plaintiff failed to show he
was in treatment for all the days on which he ctaine was on leave. (D.E. 25 at 16-19.)
Accordingly, says Defendant, absences were appiepyiassessed against Plaintiff for days in
which he was not actually under a heathcare provaethose days. (D.E. 25, Ex. C (Burdorf

depo.) at 104, 112.)
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The record clearly establishes that, at certaimtpoduring his employment with JCI,
Plaintiff was taking medical leave for the purposes of treatnoérdubstance abuse by a health
care provider, and not simply “because of [his] oé¢he substance,” thus qualifying him for
leave under Section 825.119(a). Plaintiff wag filmgnosed with alcoholism on April 2, 2008.
(D.E. 25, Ex. A, at 44.) Plaintiff's doctor at Gsile Medical Clinic indicated that, as of June 4,
2008, Plaintiff's condition qualified as a “seriohealth condition” under the FMLA. (Ex. V at
JCI1725.)

Plaintiff was confirmed by JCI to have been enmblle facilities for treatment of his
alcohol dependence at three points between Ap&D08 to June 15, 2008: April 1 to April 23
(in treatment at Watershed); April 30 to May 8 {ieatment at Watershed); and June 9 to June
15 (in treatment at Padre). (D.E. 25 at 17.) péeods in which Plaintiff was in treatment were
considered by JCI as FMLA leave, and so no absegrasgs were assessed against him during
these periods. (Ex. G.) However, points weresseskagainst Plaintiff for some days on which
Plaintiff claims he was on approved FMLA leave -edfically, April 24, 25, 28 and 29, and
May 9 through May 12 — but during which Plaintifbg/not actually in treatment at Watershed.
(Ex. G.)

Defendant contends these points were appropriatedgssed because Plaintiff was not
actually under a heathcare provider for those da§B.E. 25, Ex. C (Burdorf depo.) at 104,

112.f However, contrary to Defendant’s assertions, |l#mguage of the Code of Regulations

* When asked about his decision to assess thests jioinis deposition Burdorf replied as follows:
Q: So Mr. Picarazzi was assessed two points fab@ence that occurred between April 24, 2008 arrd Ap
29, 2008, when you've made representations to @& that Mr. Picarazzi...was on approved leave of
absence under FMLA from April 1 through May 4, 2068rrect?

A: He was on approved leave of absence. It entedldave of absence. ... His medical provider
discharged him.
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does not indicate that, to qualify for FMLA leawaintiff must have been under the care of a
physician or enrolled in a rehab institution éach day that he was on leave.

Moreover, the Fifth Circuit has held that “an enyglo who without intent to deceive
makes a definite but erroneous representationst@imiployee that she is an ‘eligible employee’
and entitled to leave under FMLA, and has reasdret®ve that the employee will rely upon it,

may be estopped to assert a defense of non-covefdbge employee reasonably relies on that

Q: The last sentence of [Dr. Zella’s confirmatiettér] says, quote “Mr. Picarazzi may return to kvon
May 13th, 2008.” Do you see that?

A: Yes.

Q: ...between April 30th and May 13th hr was assessedoints, wasn't he?

A: Yes.

Q: As an absence, right?

A: Yes.

Q: And why did you do that?

A: He was discharged on the 8th...He’s not underahuare provider on the other days.”
(Ex. C at 104, 112.)

® 29 C.F.R. § 825.113 provides that, “[flor purposé$MLA, ‘serious health condition’ entitling armployee to
FMLA leave means an illness, injury, impairmentpdysical or mental condition that involves inpatieare as
defined in § 825.114r continuing treatment by a health care provider & defined in § 825.115 §825.113(a)
(emphasis added).

Section 825.115 provides that “[a] serious healtimdition involving continuing treatment by a healthre
provider” includes “[a] period of incapacity of meothan three consecutive, full calendar days any subsequent
treatment or period of incapacity relating to the @ame condition, that also involves [tJreatment two nmore
times, within 30 days of the first day of incapacit, unless extenuating circumstances exist, by a Heacare
provider, by a nurse under direct supervision of ahealth care provider, or by a provider of health cae
services (e.g., physical therapist) under orders pbr on referral by, a health care provider, or [tjreatment by
a health care provider on at least one occasion, vdh results in a regimen of continuing treatment uder the
supervision of the health care provider’ § 825.115(a)(1)-(2) (emphasis added).

The term “incapacity” means inability to work, atteschool or perform other regular daily activitihse to the
serious health condition, treatment thereforeeopvery therefrom. § 825.113(b).

The term “treatment” includes (but is not limitem) Examinations to determine if a serious healthd@t@mn exists
and evaluations of the condition. § 825.113(b).
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representation and takes action thereon to heringmit.” Minard v. ITC Deltacom

Communications, In¢447 F.3d 352, 359 (5th Cir. 2006).

The Fifth Circuit cited various cases supportirsgdécision to apply equitable estoppel in

the FMLA contexf For example, in Duty v. Norton-Alcoa Propparte Eighth Circuit upheld
the district court’'s decision to equitably estop tefendant from asserting an affirmative
defense that plaintiff had exhausted his twelve ti®of FMLA leave in July 1997. 293 F.3d at
493. The court based its decision on the findingt tdefendant had sent plaintiff a letter
explicitly guaranteeing FMLA leave until Decembé9Y, and that plaintiff did or reasonably
could have relied on the letter to his detrimendéciding to take leave. .ldt 494.

In this case, the summary judgment evidence suggbsit Defendant, through its
employees Kretschmar, Burdorf and Tutton, madeessptations to Picarazzi that he was
entitled to leave under FMLA and that Picarazzi didreasonably could have relied on those

representations to his detriment. Mina4d7 F.3d at 359.

The record shows that on April 4, 2008 Leave Adstmaitor Tuton sent Plaintiff a letter
acknowledging that Human Resources was notifieMarch 31, 2008 of Plaintiff’'s need to take
medical leave due to his “serious non-work relatieeéss or injury[.]” (Ex. K.) Tuton stated
that his leave of absence “has been approved Aprdfl, 2008 and expires on May 4, 2008.”

(Id.) She further stated that his “Family Medical v ®gFMLA) runs concurrent with [his]

® The court in Minarctited the following cases: Kosakow v. New Roch&kdiology Assocs 274 F.3d 706, 724-
25 (2d Cir.2001) (affirming the district court'saigon to estop an employer from asserting anrafitive defense
challenging an employee's FMLA eligibility when tleenployer's unintentional misleading behavior cduttes
employee to justifiably and detrimentally rely dmetFMLA leave);_Woodford v. Community Action of Gme
County, Inc, 268 F.3d 51, 57 (2d Cir.2001) (authorizing eafoli¢ estoppel where an employer initially provided
notice of eligibility for leave and later seeksdballenge it);_Dormeyer v. Comerica Bank-lllino223 F.3d 579,
582 (7th Cir.2000) (recognizing, idicta, a district court's ability to equitably estop daygrs from asserting an
affirmative defense contesting an employee's entight to FMLA leave in situations where the empitsye/ords

or conduct has misled the employee into relyingtanleave); Duty v. Norton-Alcoa Proppan2®3 F.3d 481 (8th
Cir.2002) (affirming a district court's applicatiofiequitable estoppel in an FMLA case and coltectiuthorities).
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medical leave of absences and [his] 12-week[s]obf protection expires on June 23, 2008.”
(id.)

In his statement to the EEOC, Burdorf confirmedt td&l had approved Plaintiff's
FMLA leave for this period, stating that “[Plairftd] medical leave of absence under FMLA was
approved from April 1 through May 4, 2008. Picatiawas receiving treatment through The
Watershed as his health care provider.” (D.EEXZ,B-1, at 2.)

This approved period included days on which PlHinias not actually enrolled at
Watershed and covered several days on which points were sagsde against Plaintiff:
specifically, April 24, 25, 28 and 29, and May aigh May 12. As explained above, the
reason given was that Plaintiff was not under thie ©f a healthcare provider on those days.
(Ex. C at 104, 112.) But the evidence also sugpiit Plaintiff was given the impression that
he was approved for FMLA leave on those days — ¢éwengh he was not actually enrolled in
Watershed.

After his first stay at Watershed, Plaintiff wascharged on April 23, 2008. He admits
that he felt ready to return to work on that dglx. A at 155). He also stated in his complaint
that Watershed had released him to return to workpril 24. (Ex. D.) However, the return-to-
work date provided by his doctor to JCI wagril 30, 2008, (Ex. L.) On Friday, April 25,
2008, Plaintiff sent his supervisor Kretschmar arag stating that “[e]verything is good” and
that he was working on his “12 step program evey.'d He stated: “See you Wednesday. Say
hello to everybody and tell them to watch out caluaen coming back in full force.” (Ex. M).
Kretschmar testified that he “knew Plaintiff wasl tut for FMLA purpose[s] between April 23,
2008 and April 30, 2008.” (D.E. 27, Ex. 5 at 21}2Q: [Y]ou knew that Mr. Picarazzi was still

out for FMLA purposes between April 23, 2008 andi”AB0, 2008, correct? A: That is correct.)
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In his deposition, Burdorf was asked why he assepsints against Plaintiff for days
between April 23 and April 30, even though he haensDr. Zella’s note stating Plaintiff could
return to work on April 30. Burdorf responded tihat decided to assess the absences because
Plaintiff was not under a healthcare provider. HD25, Ex. C at 109.) However, when asked
whether he ever wrote, emailed or called Picarszzell him that the one-week period between
April 23 and April 30 would not be covered under IEM Burdorf admitted that he did not. He
also admitted that he was not aware of Ms. TutoMrKretschmar notifying Plaintiff that the
period from April 23 to April 30 would not be cowst. (Id at 110.)

These circumstances suggest that Plaintiff wasornedde in assuming he was on
approved leave until the 30th. Yet Plaintiff wasnatheless assessed absence points for his
absences between April 23 and April 30.

With respect to Plaintiff's second stay at Watedshelaintiff submitted documentation
showing that he was enrolled in the program fromilA30 to May 8, 2008. (Ex. N). However,
in his letter stating that Plaintiff was releasedMay 8, 2008, Dr. Zella stated that Plaintiff was
to return to work orMay 13, 2008 (Id.) Watershed scheduled an appointment for Ptafoti
outpatient therapy at Padre Behavioral Hospitalad#®”) on May 9, 2008. (Ex. N at 3.)
Although Plaintiff did not go to Padre on May 9,030 Plaintiff claims he instead went to
Coastal Bend, a different treatment facility. (Bxat p. 165, 11.8-17). Regardless, the record
does not show that anyone told Plaintiff that hel bha return to work as soon as he was
discharged or his time off would not qualify as FMIleave.

When asked in his deposition why he assessed pagaiast Plaintiff between May 8 and
May 13, 2008, Burdorf again explained his reasorireg Plaintiff was not under a healthcare

provider on those days. (Ex. C at 112-113.) CQagan, Burdorf confirmed that he did not tell
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Picarazzi that the time period through May 13 weisidp considered an absence, @t113, Il. 9-
12), and did not tell Mr. Kretschmar or Ms. Tutanibform Plaintiff that his absence through
May 13 would not be counted as FMLA. (Id. at 11.313-17.)

Subsequent interactions confirmed Plaintiff's bediat his absences were being covered
as approved FMLA leave. When Plaintiff emailed t€chmar on May 28, 2008 asking about
his status with the company, Kretschmar responaelllay 29, 2008, stating: “your status with
the company is you are on a medical leave of aleseMou and your medical care provider must
complete the FMLA form and return it to Jan withire allotted time frame.” (D.E. 25, Ex. T.)

No mention was made of points being assessed addmstiff for his absences in late
April or early May. As explained above, Plaintivhs not issued his first or final warnings until
June 20, 2008 after he had already made the decisions not to comeniatk on various days
for which he believed he was on approved leavex. [EEx. CC.) He was terminated only 6
days later.

These circumstances indicate that an issue ofefasts as to whether Defendant made
representations to Plaintiff that he was on appiloW®ILA leave and as to whether Plaintiff
reasonably relied on such representations in batidve was entitled to be absent from work for
at least some of the dates on which absences wsessed against him between April 1 and May
13, 2008.

In sum, a jury might find either that Plaintiff dified for FMLA leave under Section
825.119(a), because he was receiving treatmenhifosubstance abuse, or that Defendant is
estopped from asserting that Plaintiff was not ifjedl for FMLA leave due to the
representations of JCI employees that he was omnoagg leave and Plaintiff's reasonable

reliance to his detriment on those representati@eeMinard, 447 F.3d at 359.
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2. Medical Certification

Defendant also contends that Plaintiff failed toyade sufficient medical documentation
to show that he was receiving treatment for FMLApmses and failed to correct the deficiency
in his certification when asked. (D.E. 25, p. at)2 Plaintiff asserts that he did attempt to
provide sufficient medical documentation when askad that, even if his documentation was
found to be insufficient, Defendant did not givenhsufficient notice or opportunity to cure the
deficiency. (D.E. 27 at 20-21.)

Pursuant to 29 C.F.R. 825.305(a), an employer neayire an employee to furnish
certification issued by a health care providerriden to support his request for FMLA leave, and
the certification must include such informationtlas name, address and telephone number of the
health care provider.§ 825.305(a); sealso§ 825.306.

Section 825.305(b) provides that “[ijn most cagbs, employer should request that an
employee furnish certification at the time the emypk gives notice of the need for leave or
within five business days thereafter...The employay mequest certification at some later date
if the employer later has reason to question thaiateness of the leave or its duration. The
employee must provide the requested certificatiothé employer within 15 calendar days after
the employer's request, unless it is not practeailder the particular circumstances to do so
despite the employee's diligent, good faith effaststhe employer provides more than 15

calendar days to return the requested certificati@825.305(b); sealsoUrban v. Dolgencorp

of Tex., Inc, 393 F.3d 572, 574 (5th Cir. 2004) (“If the emydo does require medical

" A medical certification is considered sufficiefiticontains certain information, including: (Het date on which
the serious health condition commenced; (2) thégdote duration of the condition; (3) the approgriatedical facts
within the knowledge of the health care providegareling the condition; and (4) if the leave is floe employee's
own serious health condition, a statement thakethployee is unable to perform the functions ofdriier job. 29
U.S.C. § 2613(b).
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certification, it must give the employee at least dalendar days in which to submit the
certification.”) (citing 29 C.F.R. § 825.305(b) (2)).

The Fifth Circuit has held that the retroactive idenf FMLA status to leave already in
progress may allow the employer to deem those ttape unexcused absences and accordingly
discipline the worker under the employer's usutdnatance policies. Sddrban 393 F.3d at
576.

However, Section 825.305(c) provides that an engdoyhose certification is deemed
inadequate must be informed what additional infdromais needed to make the certification
complete and sufficient, and “[tjhe employer musivide the employee witeeven calendar
days (unless not practicable under the particular ikcumstances despite the employee's
diligent good faith efforts) to cure any such deficiency.” 8§ 825.305(c) (enshadded).
Moreover, Section 825.305(d) provides that an ey®glanust ‘advise an employee of the
anticipated consequences of an employee's failure provide adequate certification” §
825.305(d) (emphasis added); sd#so Urban 393 F.3d at 574 (“If an employer requests such
documentation, it is required to notify the empleyd the consequences for failing to provide an
adequate certification. If the employer finds tleetiication form incomplete, the employer must
advise the employee of the deficiency and provigeemployee a reasonable opportunity to cure
any such deficiency.”) (citing 8 29 C.F.R. § 823.3§)(1)(ii), 8§ 825.305(d).) If an employee
then fails to correct the deficiency, the emplayety deny him FMLA benefits. § 825.305(c).

The Fifth Circuit has held that an employer mushpty with these cure provisions in
order to retroactively deny leave based on an eyepls failure to provide adequate

certification. In_Lubke v. City of Arlingtonthe plaintiff's employer fired him for missing ow

days of work without providing adequate medicaltifieation to justify his absence, and
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plaintiff sued his employer under the FMLA. 453d¢ 489, 494-94 (5th Cir. 2006). The district
court held that the employer could not rely on i&fs failure to provide medical certification
because the employer had not complied with theigians of 8§ 825.305(b)-(d), stating: “[i]f an
employer fails to provide notice in accordance with provisions of this section, the employer
may not take action against an employee for faitareomply with any provision required to be
set forth in the notice.” _ldat 497. On appeal, the Fifth Circuit upheld thstrict court’s

decision. _Idat 500;_sealsoDowney v. Strain510 F.3d 534, 539-540 (5th Cir. 2007)

In this case, Plaintiff contends that, as_in LuybRefendant cannot rely on Plaintiff's
failure to provide medical certifications becaussfdhdant did not comply with the regulations,
requiring an employer who requests certificatiorgitce an employee reasonable opportunity to
cure. (D.E. 27 at 20-21.) The Court agrees.

With regard to Plaintiff's first request for FMLAé&ve, the record shows that JCI did not
object to the medical certifications Plaintiff sultied to document his first request for FMLA
leave at Watershed. Rather, Watershed submitedtiffs Request for Leave of Absence form
with medical certifications, which JCI received @and March 31, 2008. (Ex. J.) On April 4,
2008, JCI acknowledged Plaintiff's notice of needleave commencing April 1 and continuing
to approximately May 4, 2008, supported at the tioyeappropriate medical documentation,
stating that Plaintiff's leave had been approveadhes period. Plaintiff was instructed to update

Human Resources of his status every 30 days. KEX.

8 To the extent Defendant argues that Plaintiff haesoffered documentary evidence to support thavae under
treatment qualifying him for FMLA leave in the dalystween his discharges on April 23 and May 8, @etyely,

and his returns to work, on April 30 and May 13prectively, these arguments do not support an axgtibased on
request for medical certification because the mcimdicates that JCI did not specifically requestdinal
certification to support those absences. Ratlsediscussed above, Plaintiff was not informed thase days were
being counted as absences. Under Section 825)3@5(amployer making a request for medical cegtfon “must

give notice of a requirement for certification edicthe a certification is required; such notice muostwritten notice
whenever required by § 825.300(c). An employeral oequest to an employee to furnish any subsequent
certification is sufficient.” § 825.305(a).
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JCI did request additional medical certificatioorfr Plaintiff regarding his second May
24, 2008 request for FMLA leave. On May 21, 20G80h informed Plaintiff that he was to
complete a “Request for Leave of Absence” form #ad failure to return the paperwork within
15 days could result in his being denied his twelhesks of leave under the FMLA. (D.E. 25,
Ex. Q.) On June 10, 2008, Burdorf sent Plaintiiétser regarding his May 24, 2008 request for
leave, stating that Plaintiff was to submit theeltted form by June 17, 2008, and that failure to
timely provide the information would result in tdenial of FMLA benefits during his absence.
(Ex. Y.)

This evidence shows that, by granting Plaintiffesedays to turn in Attachment A, JCI
attempted to comply with the requirement of sec8@5%.305(c). _Se& 825.305(c) (employer
must give employee whose certification is deemeadeéguate seven days to correct the
deficiency in medical certification, unless notgireable despite employee’s good faith, diligent
efforts.) However, there is a dispute as to wheetipely Plaintiff received “Attachment A.”
Plaintiff contends he did not receive it with Burfi® June 10, 2008 letter, though did receive it
later on. (D.E. 25, Ex. A at 219-221.)

Moreover, the record shows Plaintiff and his meldigaoviders were attempting to
comply with the request for certification in a timenanner. On June 13, 2008, Dr. Giavanonne
faxed the “Attachment A” form to Burdorf, confirmgrnthat Giavanonne examined Plaintiff on
June 4, 2008. (Ex. AA). Also, the evidence sholat Laura Morales at Padre Behavior was
attempting to meet the June 17, 2008 deadlinectoirm of paperwork, but was “confused about
what needs to be done and who needs to fill it o(Ex.. W.) On June 18, 2008 — only one day

after Burdorf's deadline — Padre sent Tuton docuatam of Plaintiff's treatment at Padre
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commencing June 9. (Ex. BB). The “CertificationHeéalthcare Provider” form confirmed that
Plaintiff was under treatment at Padre between 9uared June 15. (Ex. A at p. 215, 1.3-9).

Thus, there is a genuine issue of material facdbashether Plaintiff received sufficient
opportunity to correct the deficiency in his cecation, or whether he was unable to comply
despite his good faith efforts. § 825.305(c).

In any case, even if it is ultimately found thatiBtiff did not comply with the
requirement to furnish certification following Bund's request, the record suggests that Plaintiff
was not appropriately informed of the consequentédss failure to comply. In late May 2008,
Plaintiff's supervisors began discussing the poiatsumulating against Plaintiff under the
Attendance Policy. (D.E. 27, Ex. 1 (Kretschmarag@t 66-68) (“We [Burdorf and I] started
discussing [that Picarazzi was accumulating poiatspnd May, the May time period, around
May 20th, 21st.”) However, apparently, no one@it idformed Plaintiff that attendance points
were being accumulated against him at this timi. gt 74) (Q: [IJn none of these emalils
[between Kretschmar and Picarazzi] did you evertmaprthat he was going to be written up for
points for absences being assessed against himlha&: is correct.) Rather, as explained,
Plaintiff was not issued warnings under the Attera#aPolicy until June 20, 2008. (Ex. I, Ex.
CC.) This evidence suggests that, when Plaintf$ @ttempting to meet JCI's request to furnish
medical certification, he was not aware that hikifa to do so would mean a discharge from JCI
due to an accumulation of absence points.

Accordingly, the Court finds Defendant is not datitto summary judgment on the issue
of medical certifications. Plaintiff has raisedngee issues of material fact as to: whether
Plaintiff complied with Defendant’s requests fordiwal certifications prior to his being fired on

June 26, 2008; whether Plaintiff was given suffitiepportunity to correct the deficiency in his

25/35



Case 2:10-cv-00063 Document 30 Filed in TXSD on 02/07/11 Page 26 of 35

medical certifications; and whether Plaintiff wakeguately informed of the consequences of his
failure to comply.
3. Connection Between FMLA Leave And Termination
Defendant claims Plaintiff cannot demonstrate tiiedtelement of a FMLA retaliation
claim: that he was treated less favorably thanmapl@yee who had not requested leave under the

FMLA or that he was terminated because of his reqjt@ leave. _Comeaux-Biso290 Fed.

Appx. at 724-25. Defendant points out that Pl#istisupervisors tried to help him get his
absences approved as FMLA leave and gave Plamgifiy opportunities to supplement his
allegedly insufficient documentation. Defendanguss this belies any inference that the
termination decision was made because Plaintiffe@sed his FMLA rights. (D.E. 25 at 23-24.)
In evaluating the issue of whether the terminati@s a result of Plaintiff's FMLA leave,
the Court considers the “temporal proximity” betwe®laintiffs FMLA leave and the

termination. _Mauder v. Metro. Transit Auth. of iHarCounty, Texas446 F.3d 574, 583 (5th

Cir. 2006). “The Fifth Circuit has stated thattiime lapse of up to four months has been found
sufficient to satisfy the causal connection for suemy judgment purposes,” which is sufficient

‘to satisfy the . . . prima facie case.” Villalon Del Mar College Dist.2010 U.S. Dist. LEXIS

82766, * 17 (S.D. Tex. Aug. 13, 2010) (quoting Evan City of Houston246 F.3d 344, 354

(5th Cir. 2001)).

Here, Plaintiff was terminated on June 26, 2008itle over a week after his FMLA
leave ended upon release from Padre. Moreovedisasissed above, there remain genuine
issues of material fact regarding whether JCI asskabsences against Plaintiff for days that he

was on approved FMLA leave. Based on this evideRt&intiff has succeeded in surviving
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summary judgment on the issue of whether he wasitated due to his request for FMLA or
his decision to take FMLA.
4. Legitimate Nondiscriminatory Reasons For Termin&on

If the plaintiff succeeds in establishing a prinexié case, the burden shifts to the
employer to provide a legitimate nondiscriminatorynon-retaliatory reason for the termination.
If the employer articulates such a reason, thenptaimust show by a preponderance of the
evidence that the employer's reason is a pretexdisarimination or retaliation. Bocalbo%62
F.3d at 384.

Defendant contends that, even if Plaintiff has maderima facie case for retaliation,
Defendant has articulated a legitimate non-diseratory reason for his termination:
accumulation of absence points under the JCI A#roe Policy. (D.E. 25 at 24.) Plaintiff
contends, however, that the point assessment wasactvely created and not consistently
executed by Plaintiff's supervisors. (D.E. 27 &.1 Rather, the true reason was retaliation for
Plaintiff's taking FMLA leave.

As discussed above, Plaintiff has succeeded imgas genuine issue of material fact as
to whether JCI assessed points against Plaintifl&ys on which he was on approved FMLA
leave. If so, this would contradict Defendant'seasion that JCI simply neutrally applied the
Attendance Policy to Plaintiff's situation withounterfering with or retaliating because of
Plaintiffs FMLA leave. If Plaintiff was actuallpn approved FMLA leave on some of those

days, then it is not clear JCI would have had sigffit grounds to fire him.__Sddunoz v.

Echosphere, L.L.C.2010 U.S. Dist. LEXIS 71913, * 28 (W.D. Tex. Julis, 2010)
(“[Defendant] has provided no evidence that iteratiance policies and internal procedures

would actually justify the firing; it has thus noddequately set forth a legitimate,
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nondiscriminatory reason”); sealso Johnson v. SBC Advanced Solutions, .Jn2004 WL

1151650, *8 (N.D. Tex. May 21, 2004) (finding thdgfendant’s excuse that plaintiff's firing
was due to unsatisfactory attendance was not grifico warrant summary judgment because it
was not clear plaintiff would still have been firéche had not taken FMLA leave.) Compare

Bell v. Dallas County2010 WL 1141390, *3 (N.D. Tex. 2010) (finding daflant’s excuse for

discharging plaintiff — excessive absences — wéscEnt when defendant’s termination letter
demonstrated that the termination was not base@dmnabsences where FMLA leave was
applied.)

In addition, the Fifth Circuit has applied the mikmotive framework in FMLA
retaliatory discharge caseésBased on this legal standard, even if Plaintiétsences really did
comprise one reason Defendant fire Plaintiff, Riiihas succeeded in raising an issue of fact as
to whether retaliation for his taking FMLA leave svalso a factor._ Richardso®34 F.3d at
333. For instance, even if Defendant rightly asséssome absences against Plaintiff for days
when he was not in treatment and had no other ex®laintiff's decision to take FMLA leave
on days for which he was duly covered may also Haaen a factor in the decision to fire
Plaintiff.

To summarize, the Court finds that there is sudficievidence in the record to establish a
prima facie case: (1) there is a genuine issue a&tnal fact regarding whether Plaintiff was
protected under the FMLA during some of the dayswinch he was absent, or whether

Defendant is equitably estopped from asserting coverage; (2) Plaintiff was terminated; and

° Within the mixed-motive framework, (1) the empleymust make a prima facie case of discriminati@;tife
employer must articulate a legitimate, non-discnatbry reason for the adverse employment actiod; (8 the
employee must offer sufficient evidence to creatgeauine issue of fact either that (a) the empleyproffered
reason is a pretext for discrimination, or-and hefes the modifying distinction-(b) that the eropér's reason,
although true, is but one of the reasons for itadoot, another of which was discrimination. Riatsm v.
Monitronics Intern., Ing 434 F.3d 327, 333 (5th Cir. 2005).

28 /35



Case 2:10-cv-00063 Document 30 Filed in TXSD on 02/07/11 Page 29 of 35

(3) there is a genuine issue of material fact rdiggrwhether Plaintiff was terminated because of
his request for FMLA leave or that his terminatmocurred because he took FMLA leave. The
Court further finds that JCI has articulated atietate, nondiscriminatory reason for terminating
Plaintiff, that is, unsatisfactory attendance. teger, Plaintiff has succeeded in raising a
genuine issue of material fact regarding wheth@liegion was actually the sole motive, or a
motive, in JCI's decision to fire Plaintiff.

C. ADA Claim

The ADA generally prohibits employers from discnmating or retaliating against an
employee with a qualifying disability. 42 U.S. S&2U.S.C. § 12112(a)(2008).

1. Whether Plaintiff Is Disabled Under the ADA

The parties initially dispute whether Plaintiff,de|agnosed alcoholic, has a “disability”

qualifying him for protection under the ADA.
The threshold showing Plaintiff must make is tlieet suffered from a disability

protected under the ADA. Rogers v. Internationaride Terminals, In¢87 F.3d 755, 758 (5th

Cir.1996). The ADA defines disability as follow&1) a mental or physical impairment that
substantially limits one or more major life actieg of an individual; (2) a record of such
impairment; or (3) being regarded as having suchnmgrairment.” See42 U.S.C. § 12102(2)
(2000). Under EEOC regulations, a “disability” ‘i@ physical or mental impairment that
substantially limits one or more of the major ldetivities of such individual.” 29 C.F.R. §
1630.2(g).

Major life activities include such tasks as “carifog oneself, performing manual tasks,

walking, seeing, hearing, speaking, breathingniegrand working.” 8 1630.2(i)).

19 congress recently enacted the ADA Amendments AG068, PUB. L. NO. 110-325, 122 STAT. 3553 (2008),
but these changes did not take effect until JantaB009 and do not apply retroactively. EEOC wgrdDistrib.
LLC, 555 F.3d 462, 469, n. 8 (5th Cir. 2009).
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“Substantially limits” means a person is “[s]ige#intly restricted as to the condition,
manner or duration under which an individual canfqyen a particular major life activity as
compared to the condition, manner, or duration undgch the average person in the general
population can perform that same major life activi§ 1630.2(j)(1)(ii).

“The Fifth Circuit and other courts have declintedfind alcoholism to be per se

disability under the ADA.” Lottinger v. Shell OildZ, 143 F. Supp. 2d 743, 761 (S.D. Tex. 2001)

(citing Burch v. Coca-Cola Cp119 F.3d 305, 313 (5th Cir. 1997); Nelson v. l\Afhs Field

Servs. Cqg 216 F.3d 1088, 2000 WL 743684, at *4 (10th @@00); McKey v. Occidental

Chem. Corp 956 F. Supp. 1313, 1317 (S.D. Tex. 1997)). hxtéthe question of disability, or
no disability, based on alcoholism, must be made @ase-by-case basis.” Nels@®00 WL
743684, at *4.

In this case, Plaintiff has succeeded in raisingugee issues of material fact as to
whether he was substantially limited in performomge or more daily life activities, or whether
he was regarded as having such impairment. &eé).S.C. § 12102(2). An employee is
“regarded as” having a substantially limiting inmpaent if he: (1) has an impairment which is
not substantially limiting but which the employeerpeives as constituting a substantially
limiting impairment; (2) has an impairment whichsigbstantially limiting only because of the
attitudes of others towards such an impairmen3phas no impairment at all but is regarded by

the employer as having a substantially limiting amment. _Se®ridges v. Bossiel2 F.3d 329,

333 (5th Cir. 1996);_sealso Tabatchnik 262 Fed. Appx. at 675 (“Pursuant to Equal

Employment Opportunity Commission regulations, espe is regarded as having an impairment
if he ‘[h]las none of the impairments . . . but reated by a covered entity as having a

substantially limiting impairment.”) (quoting 29.F.R. 8§ 1630.2(l)).
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Defendant points out that in his deposition Pl#istated that, at the time when he was
discharged by JCI on June 26, 2008, he was phiysalalle to work, could take care of himself,
get dressed, exercise, and did not generally sydifgssical limitations on his ability to do
anything. (D.E. 25 at 12-13.) However, Plainiiflicated in his deposition that when he
“relapsed on alcohol” he did have physical limas in his ability to take care of himself and
that during the period in which he was drinkingvees unable to work® In addition, according
to the medical certification form submitted withafitiff's May 24, 2008 Request for Leave of
Absence, the doctor who examined Plaintiff at GddsMedical Clinic concluded that Plaintiff
would not be able to work due to his conditionx.(# at JCI 725).

With regard to consideration of “working” as onetbé major life activities, “working”

“does not necessarily mean working at a particjdar of one's choice.”_Bridges v. City of

Bossier 92 F.3d 329, 335 (5th Cir. 1996); s#e029 C.F.R. § 1630.2()(3)(i) (“The inability to

1 plaintiff stated in his deposition as follows:

Q: And there were no physical restrictions on ybtha time that you were terminated?

A: No.

Q: And were you able at that point in time to takee of yourself...get yourself up in the morning?

A: Yes.

Q: Get dressed and go to work?

A: That's correct.

Q: ...engage in exercise or recreation...no physisaigs?

A: Yes.

Q: And at the time that you were discharged, wasetlany physical limitations on your abilities o ahything?
A: No.

Q: And since being let go in June 26 of 2008, haue have any physical limitations on your abilibywork?
A: No.

Q: Have you had any physical limitations on youitighto work, do things around the houses?

A: No.

Q: Any physical limitations on your ability to take care or yourself?

A: No. Only just when | relapsed on alcohol becausthat's a recovering process.

Q: And even when you relapsed on alcohol you werélsable to take care of yourself, correct?

A: Oh, yes.

Q: It was just that period while you were drinking that you were unable to work?

A: Correct.

Q: And there was nothing about your alcoholism @ratvented you from applying and pursuing a wideeta of
jobs, correct?

A: Correct.

(Ex. A, at 259-260) (emphasis added).
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perform a single, particular job does not consitat substantial limitation in the major life

activity of working.”) However, Plaintiff's depason testimony, as well as Gulfside’s medical
assessment, indicate that he may have been suaklyantpaired in his ability to work in many,

if not all, occupations. Also, Plaintiff indicatatiat, at least while he was drinking, he was
unable to take care of himself. (Ex. A at 260.)

Moreover, the summary judgment evidence suggesit Pfaintiff's employer, JCI,
treated Plaintiff as having a substantially limgtimpairment, which would also qualify Plaintiff
as “disabled” under the ADA.__Séiabatchnik 262 Fed. Appx. at 675. For example, when
Picarazzi returned to work on May 13, 2008 after $tiay at Watershed, JCI had him sign a
Return to Work Agreement, affirming that he agré@é@dhere to JCI attendance policies. (Ex.
0.)* Burdorf was asked in his deposition what the @@ttice was regarding asking employees
to execute such agreements. Burdorf stated:

if somebody has a medical condition of this natofealcohol, they come and ask for

help, we give them the guidance, point them inritpet direction, but they have to sign a

return to work agreement because we want them tolda going forward. We want

them to follow the recommendations.
(Ex. C at 119.) These comments suggest that, whethnot he had a substantially limiting

impairment, Plaintiff may have been treated bydngployer as having a substantially limiting

impairment._Tabatchnjkk62 Fed. Appx. at 675

12 plaintiff's RTW Agreement provided, in pertinerdrp

| understand that this Agreement does not affecongoing obligation to adhere at all times to J@nane
practices and policies, including policies regagdaitendance (absenteeism) and tardiness, and anat
subject to discipline up to and including immedidigcharge in the event | violate John Crane policy

| UNDERSTAND AND AGREE THAT MY CONTINUED EMPLOYMENTIS CONTINGENT UPON
MY MEETING SATISFACTORILY ALL OF THE ABOVE TERMS AND THAT MY FAILURE TO DO

SO SUBJECTS ME TO IMMEDIATE TERMINATION. | HAVE RED THIS AGREEMENT AND

ENTER INTO IT FREELY AND VOLUNTARILY.

(Ex. O.)
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In sum, based on the evidence on record, Plaihéif succeeded in raising a genuine
issue of material fact as to whether he had a bilisg under the ADA, either because he had a
mental or physical impairment that substantiallpiled one or more major life activities, or
because he was regarded by JCI as having suchpairment._ Sed2 U.S.C. § 12102(2).
2. Prima Facie Case
To demonstrate unlawful retaliation under the ADAaintiff must make a prima facie
case of (1) engagement in an activity protectethiyADA, (2) an adverse employment action,

and (3) a causal connection between the protectednal the adverse action. Seaman v. CSPH

179 F.3d 297, 301 (5th Cir. 1999).
“It is undisputed that making a request for a reabte accommodation under the ADA
may constitute engaging in a protected activityabdtchnik 262 Fed. Appx. at 676; sedso

Stoddard v. Gerer2010 U.S. Dist. LEXIS 18755, 2010 WL 774156, 2L {S.D. Tex. Mar. 3,

2010) (“Requesting an accommodation, even if laier determined that the employee making
the request is not disabled, is a protected agtsotlong as the employee had a good faith belief
that he was covered by the ADA.").

This Court has previously held that for purposeshef first element of the prima facie
case of an ADA claim, a plaintiff's request for nead leave under the ADA can constitute a

request for a “reasonable accommodation” underAbd. SeeVillalon v. Del Mar College

Dist., 2010 WL 3221789, * 7 (S.D.Tex., Aug. 13, 2010}ifg cases.) Accordingly, Plaintiff
has established that, in requesting FMLA leavewhs engaged in a “protected activity” under
the ADA.

Plaintiff has also clearly established the secelament of the prima facie case: an

“adverse employment action,” as he was terminatedune 26, 2008, under two weeks after
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returning from a medical leave of absence whiclhdieeved was protected and approved by JCI
under the FMLA. As to the second element, the sargnudgment evidence — including the
temporal proximity between Plaintiff's leave and bermination, as well as the factual dispute
regarding the integrity of JCI's assessments of disences under the Attendance Policy —
indicates that there remains a genuine issue aénmafact as to the true reason Defendant chose
to terminate Plaintiff. Given these circumstandelintiff has met his burden on summary
judgment to put forth evidence suggesting a cacmahection between the protected act (taking
FMLA leave) and his termination. Seama9 F.3d at 301.
3. Legitimate Nondiscriminatory Reason

If the plaintiff establishes a prima facie case emthe ADA, the defendant must come
forward with a legitimate, non-discriminatory reasdéor the adverse employment action.
Seaman 179 F.3d at 301. If such a reason is provided, ghaintiff must submit sufficient
evidence that the proffered reason is a pretextdtaliation. _Id The employee must show that
but for the protected activity, the adverse emplegtaction would not have occurred. lbh an
ADA retaliation claim, ultimately “the employee mughow that ‘but for’ the protected activity,
the adverse employment action would not have oedurrid

Here, although Defendant has articulated a legtBmaondiscriminatory reason for firing
Plaintiff — namely, insufficient attendance — Ptdfrhas succeeded in raising a genuine issue of
material fact as to whether this was merely prefexta discriminatory motive, given that
Defendant may have assessed absences againsiffPtaindays he was on approved FMLA
leave. Plaintiff has met his burden to put fortfidence suggesting that his termination would

not have occurred if he had not requested and takHA leave.
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IV.  Conclusion
For the reasons stated above, the Court DENIESHdaht's Motion for Summary

Judgment. (D.E. 25.)

SIGNED and ORDERED this 7th day of February, 2011.

QMMM ede

Janis Graham Jatk
Unlted States District Judge

35/35



