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Before the 
Federal Communications Commission 

Washington, D.C. 20554 
 

In re Applications of     )  Report No. AUC-97 (Auction No. 97) 
      ) 
Northstar Wireless, LLC for Authority  ) File No. 0006670613 
for Advanced Wireless Licenses  )  
      ) 
SNR Wireless LicenseCo, LLC for  ) File No. 0006670667 
Authority for Advanced Wireless Licenses ) 
      ) 
 

PARTIAL OPPOSITION OF AT&T INC. TO PETITIONS TO DENY 

Pursuant to Sections 1.939, 1.2108, and 1.2109 of the Commission’s rules,1 and the 

Commission’s Public Notice, dated April 29, 2015,2 AT&T Services Inc. submits this partial 

opposition to the Petitions to Deny, on behalf of the subsidiaries and affiliates of AT&T Inc. 

(collectively, “AT&T”).  

AT&T submits this partial opposition to address the limited issue of remedy.  A number 

of parties (“Petitioners”) have filed petitions to deny alleging that DISH, Northstar, and SNR (the 

“DISH entities”) violated the Commission’s designated entity and anti-collusion rules in Auction 

97.  If the Commission finds that the DISH entities in fact violated these rules and engaged in 

collusive behavior, the Commission’s rules, as well as precedent in prior auctions, provide ample 

support for a variety of strong and effective remedies, including (1) disallowance of the $3.3 

billion in bidding credits the DISH entities have claimed under the designated entity rules, (2) 

referral of the matter to the Enforcement Bureau for possible forfeiture penalties, and (3) referral 

                                                 
1 See 47 C.F.R. §§ 1.939, 1.2108-1.2109. 
2 Public Notice, “Wireless Telecommunications Bureau Announces That Applications For AWS-
3 Licenses In The 1695-1710 MHz, And 1755-1780 MHz And 2155-2180 MHz Bands Are 
Accepted For Filing,” Auction No. 97, Report No. AUC-97, DA 15-503 (April 29, 2015). 
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of the matter to the Department of Justice for investigation of possible violations of antitrust 

laws.  

Contrary to some Petitioners’ claims, however, it would be arbitrary and fundamentally 

unfair to pursue “remedies” in which the Commission selectively altered some portion of the 

auction results.  The sheer breadth of the DISH entities’ bidding behavior here had a profound 

impact on the course of the entire auction, and the Commission has no logical or defensible basis 

for finding that the DISH entities’ conduct affected the outcomes and prices of some identifiable 

set of licenses but not others.  Accordingly, there is no precedent or lawful grounds for a re-

auction of a portion of the licenses as a “remedy” for misconduct during the auction, nor is there 

any basis for simply handing some of those licenses to whichever bidder placed the second-

highest bid.  

ARGUMENT 

1. Petitioners contend that the DISH entities have falsely claimed that Northstar and 

SNR qualify as “very small businesses” under the Commission’s designated entity rules, and that 

as a result the DISH entities are claiming a 25 percent discount (worth $3.3 billion) on the 

licenses they won to which they are not entitled.3  Petitioners also contend that the DISH entities 

engaged in an extensive pattern of collusive bidding during the auction “by which the parties 

                                                 
3 See, e.g., Petition to Deny of VTel Wireless, Inc., In re Applications of Northstar Wireless, LLC 
for Authority for Advanced Wireless Services Licenses; SNR Wireless LicenseCo, LLC for 
Authority for Advanced Wireless Services Licenses, Report No. AUC-97 (Auction No. 97), File 
Nos. 0006670613 and 0006670667, at 16-28 (May 11, 2015) (“VTel Petition”). 
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fixed prices and allocated markets.”4  AT&T, too, has expressed concerns about the DISH 

entities’ conduct in this auction.5 

In any event, if the Commission were to conclude that the DISH entities violated the 

designated entity rules and engaged in collusive behavior during the auction, the Commission’s 

rules and established precedent would permit the Commission to pursue any or all of the 

following three remedies:  (1) disallowance of the bidding credits; (2) referral to the Enforcement 

Bureau; or (3) referral to the Justice Department. 

Disallowance of the Bidding Credits.  If the Commission finds that the DISH entities 

were improperly deemed to be designated entities, then the Commission would have ample 

authority to disallow any bidding credits for those companies.6  Under the Commission’s rules, 

“[a] bidder with attributed average annual gross revenues that do not exceed $15 million for the 

preceding three years will receive a 25 percent discount on its winning bid.”7  If the Commission 

determines that the DISH entities do not in fact meet the prerequisites for these discounts, the 

Commission is under no obligation to give those entities the $3.3 billion in bidding credits they 

                                                 
4 See, e.g., VTel Petition at 20-25, 29-31. 
5 See, e.g., Comments of AT&T, Updating Part 1 Competitive Bidding Rules, et al., WT Docket 
No. 14-170, et al., at 4-8 (filed May 14, 2015); Comments of AT&T, Updating Part 1 
Competitive Bidding Rules, et al., WT Docket No. 14-170, et al., at 4-8 (filed Feb. 20, 2015). 
6 See, e.g., Petition to Deny of Central Texas Telephone Investments LP and Rainbow 
Telecommunications Association, Inc., In re Applications of Northstar Wireless, LLC; SNR 
Wireless LicenseCo, LLC AWS-3 License Applications, Report No. AUC-97 (Auction No. 97), 
File Nos. 0006670613 and 0006670667, at 7-8 (May 11, 2015) (“Central Texas Petition”) 
(“Northstar and SNR should not be deemed to be qualified to receive any requested bidding 
credits to the extent that they failed to disclose the gross revenues of DISH as either a controlling 
interest or as an attributable entity that is party to a joint venture . . .”). 
7 Public Notice, Auction of Advanced Wireless Services (AWS-3) Licenses Scheduled for 
November 13, 2014; Notice and Filing Requirements, Reserve Prices, Minimum Opening Bids, 
Upfront Payments, and Other Procedures for Auction 97, AU Docket No. 14-78, DA 14-1018, ¶ 
82 (July 23, 2014) (“AWS-3 Public Notice”); see also 47 C.F.R, § 1.2110. 
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have claimed.  Accordingly, the Commission could insist that DISH entities pay the entire $13 

billion for the licenses they won, rather than the $10 billion they argue is appropriate.8   

Referral to the Enforcement Bureau.  The standard remedy for misconduct during an 

auction is referral to the Enforcement Bureau for investigation and possible forfeitures.9  For 

example, in Auction 11, the Commission found that a bidder (“Mercury”) had used “trailing 

number bids” to signal its intentions to another bidder.10  Specifically, Mercury incorporated the 

BTA market numbers of certain markets as the last three digits of some its bids to signal to 

another bidder which markets it wanted to win.11  The Commission found that Mercury had 

apparently violated the Commission’s anti-collusion rule,12 because such bids facilitated a 

mutual agreement to stop bidding against one another and divide certain markets between 

them.13  Notably, the Commission did not propose to disturb the outcome of the auction.  Rather, 

the Commission proposed statutory forfeiture penalties for each instance in which Mercury 

placed an improper bid signal during the auction, and given the nature of the allegations against 

the DISH entities, such an approach here could pose a substantial deterrent to future abuses.14   

                                                 
8 See, e.g., VTel Petition at 35; Central Texas Petition at 7. 
9 See, e.g., VTel at 35 & n.86; see also, e.g., Order on Review, In re Application of Star Wireless, 
LLC for C Block Facilities in the 710-716 and 740-746 MHz Bands, File No. EB-02-IH-0768, 22 
FCC Rcd. 8943 (2007), aff’d, Star Wireless LLC v. FCC, 522 F.3d 469 (D.C. Cir. 2008); In re 
US WEST Communications, Inc., 13 FCC Rcd. 8286 (1998); Forfeiture Order, In the Matter of 
Cascade Access, L.L.C., Applicant for 700 MHz band licenses in Auction 73, File No. EB-09-IH-
0012 (2013) (forfeiture for collusive behavior during Auction 73). 
10 Notice of Apparent Liability for Forfeiture, In re Applications of Mercury PCS II, LLC, For 
Facilities in the Broadband Personal Communications Systems in the D, E, and F Blocks, 12 
FCC Rcd. 17970 (1997) (“Mercury NAL”). 
11 See id. ¶ 5. 
12 47 C.F.R. § 1.2105(c). 
13 Mercury NAL ¶¶ 16, 21.  
14 Id. ¶ 24 (the Commission found that Mercury had placed a bid signal 13 times during the 
auction, and proposed a forfeiture of $50,000 per instance, for a total of $650,000).  The 
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Referral to the Justice Department.  The Commission has also repeatedly emphasized 

that bidders’ conduct during an auction remains governed by the federal antitrust laws.15  As 

multiple Petitioners note, the Sherman Act prohibits bid-rigging or other collusive bidding, and 

the Justice Department has in fact enforced the antitrust laws in the context of Commission 

auctions.16  If the Commission believes that such collusive bidding may have occurred here, it 

can refer the matter to the Justice Department for investigation and possible enforcement suits in 

federal court.17 

2. Contrary to certain Petitioners’ suggestions, however, it would be wholly 

inappropriate for the Commission to attempt to undo, or redo, any portion of the auction itself.  

                                                                                                                                                             
Commission later rescinded the forfeiture on the ground that the anti-collusion rule had not given 
Mercury adequate notice that such conduct would be prohibited, but it admonished all future 
auction participants that such bid signaling was unlawful and would “subject bidders to 
sanctions.”  Memorandum Opinion and Order, In re Applications of Mercury PCS II, LLC, For 
Facilities in the Broadband Personal Communications Systems in the D, E, and F Blocks, 13 
FCC Rcd. 23755, ¶ 11 (1998).   
15 See, e.g., AWS-3 Public Notice ¶ 35 (“Regardless of compliance with the Commission’s rules, 
applicants remain subject to the antitrust laws, which are designed to prevent anticompetitive 
behavior in the marketplace.”); Fourth Memorandum Report and Order, Implementation of 
Section 309(j) of the Communications Act, Competitive Bidding, 9 FCC Rcd. 6858, ¶ 59 n.125 
(1994) (“Of course, applicants will also be subject to existing antitrust laws . . . agreements 
between two or more actual or potential competitors to submit collusive, noncompetitive or 
rigged bids are per se violations of Section One of the Sherman Antitrust Act. . . . Similarly, 
agreements between actual or potential competitors to divide or allocate territories horizontally 
in order to minimize competition are per se violations of the Sherman Act . . .”). 
16 See, e.g., United States v. Omnipoint Corp. et al., Proposed Final Judgments and Competitive 
Impact Statements, 63 Fed. Reg. 65228 (Nov. 25, 1998) (consent decrees relating to the same 
trailing number bids in Auction 11 and including Mercury, the firm discussed above).  The 
Justice Department’s consent decrees contained agreements not to engage in collusive behavior; 
the Justice Department did not seek to undo the result of the auction. 
17 Contrary to VTel’s suggestion (VTel Petition at 30 & n.74), the Commission itself has no 
jurisdiction or authority to adjudicate Vtel’s Sherman Act claim.  Although the courts have 
recognized that the Commission may consider federal antitrust policies in applying the 
Communications Act’s public interest standard, see VTel Petition at 30 n.74 (citing United States 
v. FCC, 652 F.2d 72, 94 (D.C. Cir. 1980)), the Commission has no direct enforcement authority 
under the Sherman Act.   
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There is no precedent for selectively altering the outcome of an auction based on alleged 

misconduct during the auction, and Petitioners cite none.  To the extent that the DISH entities 

violated the Commission’s rules, the Commission has no feasible or defensible way to isolate the 

effects of any such rule violations or attempt to “remedy” any such violations with respect to the 

auction outcomes themselves.   

The DISH entities’ conduct had a profound effect on the entire auction.  The DISH 

entities bid on an unusually wide variety of licenses in various blocks, almost 1,000 in all at 

various times during the auction.  The DISH entities won more licenses than any other bidder 

(more than 700), and won the second largest number of licenses by revenue ($13 billion).  

Notably, Petitioners’ allegations have focused on the fact that the DISH entities double and triple 

bid on almost 4,000 licenses in the earlier rounds – conduct that influenced the course of all 

parties’ bidding throughout the remainder of the auction as it developed.  And the effects of the 

DISH entities’ conduct cannot be limited to the licenses that it won, because its bidding behavior 

inevitably diverted demand to other licenses and thus affected the results of the whole auction.18   

For these reasons, it would be impossible to reconstruct how the auction might have 

turned out “but for” the behavior of the DISH entities.  Contrary to the suggestion of certain 

Petitioners, it would be patently arbitrary to retain the results of some portions of the auction, 

while selectively undoing – or re-doing – other portions of the auction.   

                                                 
18 See, e.g., Letter from Kathleen Grillo, Verizon, to Marlene H. Dortch, FCC, AU Docket No. 
14-78, et al., dated April 24, 2015, Attachment at 6 (“[m]ultiple bids sent false signals to other 
bidders of high demand on targeted licenses, which can deter others from bidding on those 
licenses and cause them to substitute toward other licenses” (emphasis added)); id. at 8 (“[t]his 
interference with the usual auction price discovery process may have caused bidders to bid on 
licenses they valued less . . .”); see also Central Texas Petition at 5 (“during the auction, 
Northstar, SNR, and DISH placed double and triple bids on single licenses, which . . . generally 
distorted the overall auction . . .”). 
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For example, VTel’s proposal to re-auction any license for which a bidder can 

“demonstrate that it was adversely impacted by the conduct of the DISH Entities” would be 

arbitrary and unlawful.19  There is no precedent for the Commission to re-auction isolated 

licenses as a “remedy” for auction misconduct, and the authorities VTel cites are inapposite.20  

The Commission has no defensible basis for concluding that the impact of the DISH entities’ 

behavior was limited to the licenses that the DISH entities won, and thus it would have no 

grounds for limiting any re-auction to such licenses.  Moreover, a re-auction of selected licenses 

outside the context of the full AWS-3 auction would not replicate the conditions of the original 

auction minus any misconduct.  To the contrary, such a re-auction would allow losing bidders to 

come back and win valuable licenses at substantially different valuations against substantially 

reduced bidding competition – without even ensuring that the licenses would go to the bidders 

that would otherwise have won them.   

Similarly, Central Texas’s suggestion that the Commission declare the DISH entities 

ineligible and award the licenses they won to whichever bidder had the second highest bid would 

be unlawful.21  Central Texas is arguing, in essence, that the Commission should treat all of the 

DISH entities’ bids as valid except the last one – thus handing the license to another bidder based 

on its response to the DISH entities’ final bid.  There is no defensible basis on which the 

                                                 
19 VTel Petition at 32-33; see also, e.g., Central Texas Petition at 2, 8. 
20 VTel points to the Commission’s rules permitting the Commission to re-auction spectrum in 
cases of true default, such as when a bidder is unqualified to hold Commission licenses or fails to 
remit the balance of its winning bid in a timely manner.  See VTel Petition at 32 (citing 47 
C.F.R. § 1.2109).  The DISH entities are not unqualified or in default in any of these senses.  Cf. 
VTel Petition at 33 (“By failing to pay the full amount of its bids and by taking advantage of 
bidding credits to which it was not entitled, Northstar and SNR are in default.”); see also Phil 
Goldstein, “Dish’s Ergen again praises T-Mobile, says Dish could jump into cloud-based 
wireless world,” Fierce Wireless, May 11, 2015 (“If the DEs do not get the 25 percent discount, 
[DISH CEO] Ergen said Dish would then be able to acquire the licenses at full price.”).     
21 Central Texas Petition at 2, 8. 
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Commission could pick and choose which individual bids it will accept; the Commission must 

either treat all of the DISH entities’ bids as invalid, or none of them.  In addition, Section 309 

requires the Commission to ensure a system of “competitive bidding,” but under such an 

approach the Commission would be overriding the actual results of the competitive bidding and, 

instead, determining the auction winners by regulatory fiat through arbitrary and targeted 

disallowance of individual bids.    

In short, if the DISH entities violated the Commission’s rules and federal law, the 

Commission has ample authority to pursue a powerful array of remedies against the DISH 

entities themselves, including disallowance of the bidding credits and possible forfeitures and 

other sanctions under the Communications Act and the Sherman Act.  But the Commission has 

no non-arbitrary grounds on which to second-guess the actual results of the auction.  It is clear 

that DISH came to this auction prepared to spend many billions of dollars, and therefore DISH 

was destined to win a large number of licenses whether it engaged in the alleged misconduct or 

not.  The Commission has no basis to upset those auction results that would be fair to all parties, 

and any Commission attempt to do so would arbitrarily pick winners and losers from among the 

set of remaining bidders, all of whom were affected by the DISH entities’ bidding behavior.   
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CONCLUSION 

The Commission should not re-auction any licenses from Auction 97, nor should it award 

any such licenses to the second-highest bidder.  If the Commission were to find unlawful 

conduct, however, the Commission could disallow the bidding credits the DISH entities are 

claiming, refer the matter to the Enforcement Bureau, and/or refer the matter to the Department 

of Justice. 

            Respectfully Submitted,  

  /s/ Michael P. Goggin 
 Michael P. Goggin 

Gary L. Phillips 
Alex Starr 
David L. Lawson 
AT&T Services, Inc. 
1120 20th Street, N.W. 
Washington, D.C. 20036 
(202) 457-3055 

 

      Counsel for AT&T Services, Inc. 

 

 

May 18, 2015



  

CERTIFICATE OF SERVICE 

I hereby certify that on May 18, 2015, I caused a true and correct copy of the foregoing Partial 
Opposition of AT&T Inc. to Petitions to Deny to be filed electronically through the Federal 
Communications Commission’s Universal Licensing System and to be served as follows : 

Genevieve Ross 
Broadband Division 
Wireless Telecommunications Bureau 
Federal Communications Commission 
Genevieve.Ross@fcc.gov 
via electronic mail 

Peter Daronco 
Broadband Division 
Wireless Telecommunications Bureau 
Federal Communications Commission 
Peter.Daronco@fcc.gov 
via electronic mail 
 

MediaFreedom.org 
Mike Wendy, President 
mwendy@mediafreedom.org 
via electronic mail 

Citizens Against Government Waste 
Thomas A. Schatz 
1301 Pennsylvania Avenue, NW, Suite 1075 
Washington, DC 20004 
via overnight mail 
 

Northstar Wireless, LLC 
Allen M. Todd 
1 Doyon Place, Suite 300 
Fairbanks, AK 99701 
via overnight mail 
 

Citizen Action IL 
Lynda DeLaforgue 
27 E. Monroe St., 11th Floor  
Chicago, Illinois 60603 
via overnight mail 

SNR Wireless LicenseCo, LLC 
John Muleta 
200 Little Falls Street, Suite 102 
Falls Church, VA 22046 
via overnight mail 
 

National Action Network, Inc. 
Janaye Ingram 
106 West 145th Street 
New York, NY 10039 
via overnight mail 
 

Central Texas Telephone Investments LP and 
Rainbow Telecommunications Association, Inc. 
Anthony K. Veach 
Bennet & Bennet, PLLC  
6124 MacArthur Boulevard  
Bethesda, MD 20816 
via overnight mail 
 

VTel Wireless, Inc. 
Bennett L. Ross 
Wiley Rein LLP 
1776 K Street NW 
Washington, DC 20006 
via overnight mail 
 

Americans for Tax Reform 
722 12th Street NW, Suite 400 
Washington, DC 20005 
via overnight mail 

Center for Individual Freedom  
815 King Street, Suite 303 
Alexandria, VA 22314 
via overnight mail 
 

 
 
 

 
 
 



   

National Taxpayers Union 
108 North Alfred St.  
Alexandria VA 22314 
via overnight mail 
 

Taxpayers Protection Alliance 
815 King Street, Suite 309 
Alexandria, VA 22314 
via overnight mail 

Ev Ehrlich 
c/o Progressive Policy Institute 
1200 New Hampshire Ave NW #575 
Washington, DC 20036 
via overnight mail 

Hispanic Technology & Telecommunications 
Partnership 
1444 I Street, NW, Suite 800 
Washington, DC 20005 
via overnight mail 
 

 

 

      
 Rishi P. Chhatwal 
 Sidley Austin LLP 
 1501 K Street NW 
 Washington, DC 20005 
 (202) 736-8000 

 May 18, 2015 

 Counsel for AT&T Services, Inc. 


