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This letter, submitted by a coalition of prepaid card issuers ("Coalition"), responds to 
the Consumer Financial Protection Bureau's ("CFPB") notice of proposed rulemaking 
("Proposed Rule" or "Rule") in which the CFPB requests comments on its proposal to 
regulate a wide range of prepaid card products. 1 Collectively, members of the Coalition are 
responsible for issuing a substantial percentage of all existing prepaid cards in the market. 
The Coalition, therefore, has a strong interest in ensuring that prepaid card programs can 
continue to operate efficiently and effectively for the benefit of consumers, issuers and all 
other market participants. 

The Proposed Rule follows the CFPB's May 2012 advance notice ofproposed 
rulemaking ("ANPR") in which the CFPB requested information focusing on general
purpose reloadable prepaid card products ("GPR Cards") and sought input on whether it 
would be advisable to take regulatory action to cover GPR Cards under Regulation E 
(Electronic Fund Transfers).2 The scope of the Proposed Rule, however, represents a marked 
departure from the scope of the ANPR. Specifically, the Proposed Rule would cover prepaid 
products far beyond GPR Cards, and also would amend various provisions of both 
Regulation E and Regulation Z in ways that would fundamentally change how prepaid card 
programs arc managed. 

1 See 79 Fed. Reg. 77,102 (Dec. 23, 2014). 
2 See 77 Fed. Reg. 30,923 (May 24, 2012). 
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The Coalition appreciates the opportunity to provide its views on these important 
issues, and strongly encourages the CFPB to reconsider aspects of the Proposed Rule as 
discussed below. 

I. SUMMARY OF COMMENTS 

The Coalition is supportive of the general direction of the Proposed Rule and believes 
it will help promote transparency, enable consumers to make more informed decisions, and 
create a more level playing field for the regulatory treatment of prepaid products. We further 
commend the CFPB on its outreach to the industry and the public, regarding the Proposed 
Rule. 

The Coalition believes, however, that there are significant and crucial opportunities to 
improve the CFPB's Proposed Rule. First, uncertainty concerning the treatment of force-pay 
transactions and other inadvertent overdrafts, risks turning all prepaid accounts into credit 
cards subject to Regulation Z. Moreover, the CFPB's proposal regarding overdraft services 
associated with prepaid cards is unnecessarily complex and creates substantial uncertainty in 
order to address perceived opportunities for abuse and prevent evasion with respect to 
services that are commonly offered to consumers. In addition, differences among prepaid 
products and prepaid consumers require more flexibility than is contemplated by the 
proposed pre-acquisition disclosures, including more flexibility regarding the content and 
delivery of the short-form disclosures. The Coalition also believes that the proposed layered 
approach would introduce significant regulatory burden without a commensurate consumer 
benefit. And, the Coalition believes that bright lines around the defined term "prepaid 
account," as distinct from other consumer asset accounts subject to Regulation E, will help 
issuers meet the expectations of the CFPB and ensure that consumers receive the protections 
that best reflect the type of account they elect to use. In this same vein, the Coalition 
believes that rules regarding prepaid accounts are not the appropriate forum to begin 
regulating emerging products such as virtual currencies, when neither the CFPB nor the 
industry can anticipate the effect of doing so. 

The Coalition addresses these and other issues below. Fundamentally, however, 
without significant improvements, the unfortunate reality is that given the substantial costs 
that the Proposed Rule could impose on issuers, and the overall prepaid program economics, 
the Proposed Rule could force issuers to discontinue many prepaid products, limit innovation 
with respect to such products, or exit the prepaid market altogether. 

II. GENERAL COMMENTS ON THE PROPOSED RULE 

Prepaid card products provide significant value to consumers, many of whom would 
otherwise be left with far less desirable alternatives. Prepaid cards often serve as an 
alternative to traditional banking products, like bank deposit accounts, that simply may not 
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be available to many consumers. Prepaid cards also provide an alternative to other less 
attractive financial services, like check cashing. 3 

In particular, prepaid cards enable individuals that cannot get approved for a debit 
card or credit card to transact electronically. For example, prepaid cards enable consumers to 
shop on the Internet and to purchase travel-related services, such as airline tickets and hotel 
stays, which otherwise would require a credit card or a debit card. Prepaid cards also enable 
consumers to receive payroll amounts, tax refunds, and government benefits, without having 
to rely on check-cashing services to access those funds. 

Consumers with traditional banking relationships also use prepaid cards, and value 
alternative payment options that enable them to make decisions to pay now, pay later, or pay 
ahead. And, prepaid cards can provide an important budgeting tool, as well as a way to limit 
incurring debt. In addition, consumers use prepaid cards to avoid fees that may be associated 
with traditional checking or savings accounts. 

Prepaid products are also fertile grounds for innovation in financial products and 
services-with a particularly important focus on a segment of the population (i.e., the 
underbanked) that traditional financial services do not always sufficiently accommodate. 
Issuers have begun to add product features, including loyalty and rewards features and 
mobile phone interfaces, to many prepaid products. Other important money access and 
management features include remote deposit capture and bill payment. All of these features 
help explain why prepaid cards are a rapidly growing financial product choice for many U.S. 
consumers,4 including the millions ofunbanked and underbanked consumers in the United 
States. 

The Proposed Rule may actually impede issuers from offering beneficial prepaid 
products to consumers, which would be particularly harmful for unbanked and underbanked 
consumers. The breadth and complexity of the Proposed Rule could drive prepaid card 
issuers out of the market and, thus, result in fewer financial services choices for consumers. 
Prepaid cards-including conventional network-branded GPR Cards, non-reloadable prepaid 
cards, student financial aid disbursement cards and tax refund cards-are used to meet a 
wide variety of consumer financial needs. However, the overly complex nature of the 
Proposed Rule and the resulting compliance challenges could cause existing issuers to 
reassess whether it is feasible, from both financial and regulatory risk perspectives, to 
continue to offer the types of prepaid products that are available today, or to develop the 
prepaid products of tomorrow. The Proposed Rule also could cause new market entrants to 

3 The Federal Deposit Insurance Corporation ("FDIC") reports that more than 27 percent of unbanked 
households, and nearly 20 percent of underbanked households, report using prepaid cards. See FDIC, 2013 
FDIC National Survey ofUnbanked and Underbanked Households (Oct. 2014) at p. 29 (hereinafter, "FDIC 
Survey"). 
4 See 77 Fed. Reg. at 30,923 (citing the Mercator Advisory Group, Prepaid Card Market Forecast (Nov. 20 II)). 
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reconsider whether to allocate the capital needed for innovation to prepaid card-related 
initiatives. 

In reassessing prepaid program viability, issuers must face the reality that currently, 
prepaid programs often struggle to fully recover costs and, at times, may even operate at a 
loss. Prepaid cards are typically short-lived products; most cards are used for six months or 
less. 5 As such, issuers must absorb significant acquisition costs, with a limited lifespan to 
recover those costs.6 Increasing the regulatory burdens on prepaid cards, and the related 
operational costs for prepaid products, as the Proposed Rule clearly would do, could force 
issuers to discontinue many product offerings or leave the prepaid market altogether. 
Diminished consumer choice, particularly for a segment of the population that is already 
severely underserved, may ultimately be the consequence if the CFPB implements a final 
rule substantially similar to the Proposed Rule. 

Ill. SPECIFIC COMMENTS ON THE PROPOSED RULE 

A. Credit 

1. Honoring transactions that result in inadvertent overdrafts should 
not cause prepaid accounts to be subject to the rules governing credit 
cards. 

The Proposed Commentary indicates that the Rule would cover as "credit" an 
authorized transaction on a prepaid account where the consumer has insufficient or 
unavailable funds in the prepaid account at the time of authorization, as well as "a paid 
transaction on a prepaid account where the consumer has insufficient or unavailable flmds in 
the prepaid account at the time the transaction is paid."7 A prepaid account accessing this so
called credit, and that is subject to a finance charge as defined in Regulation Z 
Section 1026.4, would be viewed as a "credit card" subject to the requirements of Regulation 
z.s 

As a result, the Proposed Rule could be read as covering inadvertent overdrafts which 
are not in the control of the issuer or the consumer. Such inadvertent overdrafts may occur 
when the final purchase amount is not known at the time of the authorization request; this 
can occur, for example, in connection with gasoline purchases at automated fuel dispensers, 
when a tip for a meal is added to the bill after the transaction amount has been authorized, or 

5 Stephanie Wilshusen eta!., Fed. Reserve Bank of Phila., Consumers' Use of Prepaid Cards: A Transaction
Based Analysis, at ! 8 (Aug. 20! 2), available at http://www.nhiladelnhiafed.ondconsumer-credit-and
pavments/pavment -cards-center/publications/ di scussion-oapers/20 12/D-20 12-August-Prepaid. pdf. 
()!d. 
7 Proposed Comment 2(a)(l4)---3 (Regulation Z). 
8 Proposed Comment 2(a)(l5)-2.i.F. 
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in connection with transactions related to hotel stays or car rentals. Inadvertent overdrafts 

also may occur where a customer was granted provisional credit in a merchant dispute, but 

ultimately the dispute is resolved in favor of the merchant, and the provisional credit is 
debited from the prepaid account,9 or when transaction authorization systems are down and 

certain automatic authorizations are permitted (i.e., stand-in transactions). Overdrafts 

beyond the control of the issuer and the consumer also may occur in connection with force

pay transactions, for example when a merchant does not seek authorization for the full 

amount of a transaction as part of the initial authorization request because the full amount is 

not known to the merchant (e.g., multiple shipments in a single order) or in situations where 

there is delayed clearing (e.g., where the authorization hold has dropped, and the charge 
comes through after the hold drops). 

By treating inadvertent overdrafts as "credit" transactions, the Proposed Rule would 

potentially impact all prepaid accounts because of the inability of issuers to limit force-pay 

transactions under network rules, which require that if the transaction has been authorized, 

the merchant must be paid even if there are not sufficient funds in the account when the 

transaction is presented for payment. And, while the CFPB has stated that credit card 

requirements should only apply if an issuer imposes a fee or charge for such force-pay 
transactions, the imposition of other prepaid account fees-for example, monthly service 

fees, which nearly every GPR Card issuer assesses, or transaction fees-could be viewed as a 

finance charge for a credit feature, given the broad scope of the examples included in the 

Commentary. 

Covering inadvertent overdrafts would result in unreasonable compliance obligations 

because such transactions could result in automatic violations of the Proposed Rule, even 

though there is no reasonable process, procedure or control that an issuer could implement to 

address the risk of such a violation. For example, if an inadvertent overdraft automatically 

turns a prepaid card into a credit card, the issuer would be unable to comply with the 

Regulation Z account-opening disclosure requirements, the 30-day proposed waiting period 

for offering consumers a credit feature, or the Regulation Z prohibitions on unsolicited 
issuance. An issuer should not be deemed in violation of any limitations and requirements 

on offering overdraft services in connection with an inadvertent overdraft. 

If the CFPB retains the provisions of the Proposed Rule that would treat overdraft 

services as "credit," the CFPB, at a minimum, should clarify that inadvertent overdrafts do 

not result in a prepaid card being deemed a credit card. The CFPB could accomplish this by 

amending the definition of a "finance charge" and by clearly distinguishing fees or charges 

directly related to the overdraft from any other fees that might be imposed in connection with 

the prepaid card account. "Negative account balance" charges or charges for use of the 
overdraft service might be viewed as finance charges in this context; however, per-

9 We note that Regulation E already protects consumers from fees for overdrafts resulting from the debiting of 

provisional credit. See 12 C.F.R. pt. 1005, Supp. I, cmt. ll(d)(2)-2. 
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transaction charges and monthly account fees, which are unrelated to the overdraft service, 
should not render prepaid cards subject to the rules governing credit cards, merely because 
the prepaid card issuer honors transactions that result in an inadvertent overdraft. 

2. The treatment of overdrafts under the Proposed Rule is 
unnecessarily complex. 

The Proposed Rule includes complex and difficult to understand compliance 
requirements for prepaid card products that offer an overdraft service. Under the Proposed 
Rule, prepaid cards that access overdraft services or other credit features for a fee would be 
considered credit cards subject to Regulation Z and its extensive credit card rules. However, 
in proposing this requirement, the CFPB cites the CFSI Prepaid Industry Scorecard in noting 
that only two in a survey of 18 GPR programs (representing 25 percent of the market) 
currently offer an actual overdraft service. 10 And, only 10 percent of reviewed agreements 
reserve the right to impose a fee for a negative balance on a prepaid account. 11 The Coalition 
believes that the CFPB is introducing significant complexity and would destabilize decades 
of precedent to address overdraft services that are not commonly available to consumers. 

The Proposed Rule also would essentially overturn more than four decades of 
regulatory implementation of the Truth in Lending Act's ("TILA") definition of credit. 12 

TILA defines credit as "the right granted by a creditor to a debtor to defer payment of debt or 
to incur debt and defer its payment." 13 This statutory definition of credit has remained 
unchanged for more than 40 years, even though TILA has been amended numerous times 
since its original enactment in 1968. Through the Proposed Rule, the CFPB would radically 
redefine how to determine whether the consumer has a "right" to defer payment, by 
suggesting a prepaid issuer somehow creates a legal right by paying an overdraft. 

The Supplementary Information discusses how "overdraft services evolved from 
ad hoc, discretionary programs in which financial institutions would sometimes cover 
particular transactions that would otherwise overdraw an account as a courtesy to the 
consumer rather than return the transaction and subject the consumer to [fees] and other 
negative consequences .... " 14 The CFPB further recognizes that, historically, overdraft 
services are exempted "from regulation under TILA and Regulation Z, as long as they are 
provided pursuant to an agreement that does not obligate the financial institution to cover any 

10 79 Fed Reg. at 77,111, n.78. 
11 79 Fed Reg. at 77,257, n.398. 
12 See, e.g., 74 Fed. Reg. 59,033 (Nov. 17, 2009) (Federal Reserve Board ("Board") final rule amending 
Regulation E to provide that the addition of an overdraft protection service to an access device to a customer's 
asset account is deemed a service subject to Regulation E, and not the addition of a credit feature subject to 
Regulation Z). 
13 15 u.s.c. § 1602(t). 
14 79 Fed Reg. at 77,111, n.66. 
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particular transaction." 15 The CFPB' s proposed treatment of overdraft services associated 
with prepaid accounts is contrary to this historical treatment, and this dramatic shift is 
without substantiation. Moreover, deferred payment where no consumer "right" exists, 
raises serious questions regarding the legal status of other transactions in which a service is 
provided, but there is no right granted to incur a debt and defer the payment (e.g., monthly 
utility payments or other services that are billed for at a later date). 

If the CFPB determines that it is necessary to regulate overdraft services associated 
with prepaid accounts, the Coalition recommends that the CFPB do so in a manner similar to 
the opt-in approach for overdraft protection under existing Regulation E for A TM cards and 
debit cards. Appropriately, overdraft protection programs offered by banks on A TM cards 
and debit cards accessing a customer's deposit account are not treated as the offering of loans 
or extensions of credit subject to the requirements of Regulation Z, provided regulatorily 
mandated conditions are satisfied in connection with the offering of the overdraft protection 
service, including that the customer opted in to receive the overdraft service. The same 
should be true for overdraft services in connection with prepaid card programs. 

Regulating overdraft services associated with prepaid accounts in a consistent manner 
would preserve the consumer choice approach currently utilized for debit cards. And, 
prepaid card issuers should be given the opportunity to operate on a level playing field with 
other financial service providers that offer accounts that are accessible by payment cards. 
Thus, an opt-in approach is sufficient to ensure consumers are not charged fees for a service 
they do not want, preserves consumer choice and establishes a level playing field among 
similar financial products. Overdraft services for prepaid card programs should not be 
treated as providing extensions of credit but, instead, should be treated in a manner similar to 
the overdraft protection programs associated with bank deposit accounts. 

Consumers may rely on overdraft services to meet their transactional needs, as well 
as their occasional short-term liquidity needs. The Coalition recognizes that short-term 
liquidity needs are real and need to be addressed, and that it is not appropriate to deny 
consumers the ability to address such needs by effectively prohibiting overdraft services on 
prepaid accounts. Consumers deserve options when a financial shortfall occurs, including 
the ability to overdraft their account. Under the Proposed Rule, consumers utilizing prepaid 
cards would have fewer choices and would face higher-cost alternatives to meet their short
term liquidity needs, and prohibiting overdrafts does not resolve the underlying need of 
consumers to satisfy their shmi-term liquidity needs. Consumers who lose access to 
overdrafts could be forced to turn to less convenient and higher-cost alternatives, such as 
payday lenders. 

Alternatively, if the CFPB elects not to treat overdraft services associated with 
prepaid accounts consistently with overdraft services associated with accounts already 

15 !d. 



MORRISON I FOERSTER 

March 23,2015 
Page Eight 

subject to Regulation E, a simpler, more straightforward approach would be to limit 
overdraft services on prepaid account, for example, by limiting the amount of an overdraft 
fcc so it cannot exceed the dollar amount of the overdraft or prohibiting overdraft fees on 
transactions below a certain dollar threshold, together with an overdraft fee cap. This more 
straightforward approach would avoid the complexity that the Proposed Rule unnecessarily 
introduces. 

While the Coalition understands that the CFPB's broad proposal regarding overdraft 
services associated with prepaid cards is intended to prevent circumvention or evasion, the 
Coalition believes the CFPB has other tools (e.g., its unfair, deceptive or abusive acts or 
practices authority) to address circumvention or evasion, as well as the other risks of 
consumer harms discussed in the Proposed Rule. Therefore, there should be no need to 
develop an overly complex regulatory regime to address this perceived risk. 

B. Disclosures 

1. Layered pre-acquisition disclosures would create significant 
compliance burdens and risk significant consumer confusion, 
without commensurate consumer benefit. 

Under the Proposed Rule, prepaid card issuers would be required to provide each 
consumer with both short-form and long-form disclosures that are consistent in form and 
substance with the model forms included in the Proposed Rule. The Coalition believes that 
an initial disclosure based only on a more flexible short-form disclosure would provide 
consumers with the key information needed to shop for a prepaid account, while lessening 
the burden on issuers that otherwise would be expected to provide multiple, duplicative and 
in some cases inconsistent disclosures. 

It is unrealistic for consumers to review multiple disclosures from multiple issuers 
prior to account acquisition in order to comparison shop; it simply results in information 
overload. Moreover, comparison shopping based on the dynamic and inconsistent (see 
discussion on "incidence-based fees," below) short-form disclosures proposed would 
effectively preclude any comparison shopping by consumers. Also, there are substantial 
costs related to maintaining and providing two sets of disclosures prior to account 
acquisition, including printing costs and ensuring both disclosures are accurate and regularly 
updated. Given the ease with which consumers can switch between prepaid products, the 
Coalition believes that presenting key fees and other key product information in a more 
flexible short-form disclosure, while making available online the complete list of fees, would 
more directly respond to consumer demands and lessen the compliance burden on issuers. 

Greater f1exibility is particularly important given the significant differences among 
prepaid cards products and their intended uses. For example, the Proposed Rule's disclosure 
regime would provide no f1exibility for prepaid card products where consumers are not 
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charged any fees by the issuer (e.g., prepaid cards used to disburse government benefits in 
disaster areas, to distribute insurance benefits, or to disburse commissions to a non
employee).16 Moreover, flexibility would enable issuers to provide material information on 
how fees may be lower based on activity. The Proposed Rule requires that if any of the fees 
on the short-form disclosure can vary, issuers must disclose the highest fee with a statement 
that a lower fee may apply, but no additional information is permitted. 17 Additional 
information on how to enjoy a lower fee may be extremely important to the consumer. For 
example, an issuer may waive a monthly fee for direct deposit customers, but given the rigid 
structure of the Proposed Rule, the consumer will only know that the monthly fee may be 
lower than the disclosed amount. As a result, under some circumstances, consumers will not 
have critical information necessary to effectively comparison shop. 

The Coalition encourages the CFPB to consider a flexible disclosure regime similar 
to the model disclosure box developed by the Pew Charitable Trusts (the "Pew Disclosure 
Box"), whose research the CFPB cites extensively in the Supplementary Information issued 
along with the Proposed Rule ("Supplementary Information"). The Pew Disclosure Box 
enables consumers to review fees in a straightforward format, and without the complexity of 
multiple disclosures. The Pew Disclosure Box also provides flexibility with respect to 
terminology, rather than forcing terminology and explanations that do not accurately 
represent the product fees. The Pew approach is realistic, and members of the Coalition have 
been able to successfully implement disclosures consistent with the Pew Disclosure Box. 

Also, because the Proposed Rule would define the term "prepaid account" as an 
"account" for purposes of Regulation E, prepaid accounts would be subject to many of the 
existing disclosure requirements of Regulation E, as well as the new proposed disclosure 
requirements. For example, issuers still would be obligated to deliver the initial disclosure 
required by existing Section 1005.7(b), which requires disclosure of"[a]ny fees imposed by 
the financial institution for electronic fund transfers or for the right to make transfers." 18 

Thus, the long-form disclosure would be duplicative of the existing initial disclosure 
requirements for all "accounts" under Regulation E, and would require disclosure of fees to a 
consumer at a point at which the disclosure would not be meaningful to the consumer. 
Repeated fee disclosures in different forms would result in excessive disclosures and risk 
consumer confusion, while adding little benefit to consumers. 

16 It is a reasonable question whether pre-acquisition disclosures are necessary where consumers are not 

comparison shopping. The Coalition recommends that such products should be exempt from the pre

acquisition disclosure requirements of the Proposed Rule. 
17 See proposed Section 1005.18(b)(2)(i)(C). 
18 12 C.F.R. § 1005.7(b)(5). 
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2. Requiring issuers to disclose "incidence-based fees" would result in 
consumer confusion and impose significant operational costs, 
without commensurate consumer benefit. 

The Proposed Rule would require issuers to provide up to three "incidence-based" fee 
disclosures in connection with the short-form disclosure. 19 The incidence-based fees 
disclosed would be the three additional fees, not already required to be disclosed, that were 
incurred by consumers most frequently in the prior 12-month period in connection with that 
particular prepaid product. Subsequently, at the same time each year, the issuer would need 
to reassess whether the incidence-based fees it disclosed in the prior 12-month period were 
still the most frequently incurred fees during the most recent 12-month period; if not, the 
issuer would be required to revise the incidence-based fees contained in its written, oral or 
electronic disclosures within 90 days. 

While the Proposed Rule appears to contemplate that already printed prepaid card 
packaging could continue to be used at retail locations, such an approach could mean that 
consumers could receive inconsistent disclosures for the same products and that issuers 
would need to continue to honor pricing for all fee structures that they have previously 
offered to consumers. The Proposed Rule also does not provide for a method of updating or 
curing the outdated pricing, which issuers may typically accomplish through disclosures and 
consents at registration, or at a later point in the customer relationship through a Regulation 
E change-in-terms notice. Inventory management should not drive issuers to avoid fee 
updates and innovation, which could be the result if the CFPB were to require regular 
updates to prepaid card packaging. 

Moreover, the disclosure of a consistent set of fees would better enable consumers to 
comparison shop in the retail setting and would help avoid the consumer confusion that 
would arise if the same prepaid account product is disclosing different fees because the 
required incidence-based fees have been updated. Incidence-based fee disclosures also could 
misrepresent the costs of a prepaid product, if the consumer's use of the product varies-and 
consumers' intended uses of prepaid products do vary widely-from the consumer behavior 
used to generate the incidence-based disclosures. 

Requiring the disclosure of such incidence-based fees and annually updating such 
fees would raise substantial operational challenges for any issuer who offers prepaid cards in 
a retail context. In fact, the incidence-based fee proposal could require annual updates, even 
if the fee schedule has not changed, but the number of times the fee was incurred relative to 
other fees has changed.20 Undertaking the annual assessment and reprinting and swapping 

19 See Proposed § i 005. i S(b )(2)(i)(B)(8). 
20 The Coalition further notes that requiring the disclosure of fees, such as reload fees, imposed by third-parties 
that can be changed at any time, would require issuers to update pre-acquisition disclosures outside of the 
annual fee update, and could force issuers to absorb losses related to outdated third-party fees. 
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out boxes would represent substantial incremental compliance cost without a commensurate 
benefit (and, as discussed above, may hinder a consumer's ability to compare fees across 
prepaid account products). 

3. Burdensome foreign language requirements would discourage 
issuers from servicing non-English speaking customers. 

If a prepaid card issuer "principally uses a foreign language to acquire prepaid 
accounts, whether through the prepaid account packaging material, by telephone, in person, 
or on Web site a consumer utilizes to acquire a prepaid account," the Proposed Rule would 
require the issuer to provide the pre-acquisition short-form and long-form disclosures in that 
same foreign language. However, the "by telephone" and "in person" triggers for providing 
such foreign language disclosures are both problematic and inconsistent with the foreign 
language disclosure requirements for other consumer financial products and services. 

The customers of Coalition members speak many languages, and issuers try to 
service customers by telephone or in person in the language in which the customer can best 
communicate. In some geographic locations, issuers may have hired staff specifically based 
on their ability to speak these languages. And some issuers have established branches or 
offices in areas with a high number of non-English speaking consumers with the 
encouragement of the issuer's prudential regulator. 

Where an issuer engages in a deliberate, coordinated effort to mass market prepaid 
accounts in a particular language, it may be reasonable for the CFPB to expect the issuer to 
translate legally required disclosures into that language.21 However, with the additional "in 
person" and "telephone" triggers, the Proposed Rule would substantially increase the 
regulatory burden for issuers and, thus, would discourage issuers from servicing non-English 
speakers in their native languages. 

For example, in the in-branch context, if a consumer is speaking with a branch 
employee in a foreign language and requests information about a prepaid account (i.e., the 
consumer is not responding to a foreign language solicitation), the dialogue should not 
trigger an obligation to provide disclosures in that foreign language. Under the CFPB's 
remittance transfer rule, such a dialogue would not trigger foreign language disclosure 
because the remittance transfer rule commentary expressly carves out "consumer-initiated 
inquiries" from the definition of "advertising, soliciting or marketing" transfer products. 22 

The Proposed Commentary would seem to suggest the opposite, stating " .. .if a consumer 
speaks with a customer service agent in a foreign language in a bank branch or credit union 

21 See, e.g., 12 C.F.R. § 1005.31(g)(l)(i) (imposing foreign language requirements for remittance transfer 
providers when the remittance transfer provider uses a foreign language to "advertise, solicit, or market 
remittance transfer services"). 
22 12 C.F.R. pt. 1005, Supp. I, cmt. 31 (g)(l )-2(ii)(A). 
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location, this would be considered 'in person' and a consumer must receive the short form 
disclosure and the long form disclosure information in that foreign language .... "23 Other 
examples of this seemingly unreasonable result include inbound customer calls to a call 
center where a bilingual call center representative responds to the customer's question in the 
customer's language,24 or where a branch makes an interpreter available to meet customer 
language needs and the interpreter aids the branch employee in responding to the consumer's 
questions about a prepaid card. The foreign language requirement of the Proposed Rule 
should not apply under such circumstances; otherwise, issuers simply will not be able to 
respond to questions about prepaid card products in any language other than English. 
Because such customer service situations could implicate potentially hundreds of languages, 
prepaid issuers would not be able to comply with foreign language requirements under these 
circumstances. 

Similarly, issuers may occasionally call consumers to follow up on previous 
interactions. For example, a consumer may have visited a branch and discussed various 
financial services in a language other than English, but ultimately did not make a decision to 
purchase any particular service during that visit. The branch employee might obtain the 
consumer's consent to a follow-up call, once the consumer has had time to consider her 
options. Because the branch employee has previously spoken with the consumer in another 
language, it would be nonsensical for the employee to be required to place the follow-up call 
in English. Yet the language of the Proposed Commentary appears to limit the employee's 
ability to place the call in the consumer's preferred language, without inadvertently 
triggering additional regulatory obligations in that language. 

When an issuer engages in a deliberate marketing program to solicit customers in 
another language, it may be reasonable to require disclosures in that same language. The 
issuer controls the languages it uses in its marketing programs, and can determine whether 
there is a business case to develop and implement disclosures in a particular language or 
simply to refrain from marketing in that particular language. However, where an issuer 
determines that it will not market in a particular language, regulatory policy should ensure 
that an issuer may still serve all of its consumers and prospective customers regardless of the 
languages they may speak. 

The Coalition recommends that, if the CPFB decides that current foreign language 
requirements applicable to deposit accounts are not appropriate for prepaid accounts, and to 
expand the scope of circumstances in which financial institutions are obligated to provide 

21 Proposed Comment 18(b )(6)-1 (Regulation E). 
24 The Proposed Offlciallnterpretations would state that "[a] consumer who caiis a telephone number to acquire 
a prepaid account and either speaks to a customer service agent in Spanish or interacts with an IVR system in 
Spanish must also receive the short form and long form disclosure information in Spanish ... ," even if the 
institution has done no affirmative marketing in that language. !d. 
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disclosures in a language other than English beyond remittance transfers,25 that it add 
clarifying language to subsection 18(b )( 6) that limits the foreign language disclosure 
requirement to issuers "principally using a foreign language," and that the requirement does 
not apply to any of the following circumstances: (i) assisting a consumer, in person or via 
telephone, in another language in response to a consumer-initiated inquiry; (ii) interactions 
with consumers through the use of an interpreter, whether provided by the consumer or the 
financial institution; or (iii) interactions, whether initiated by the consumer or the financial 
institution, where the financial institution knows, based on a prior customer relationship or 
other interaction, that the consumer prefers a language other than English. Without some 
similar requirement in any eventual final rule, the CFPB will discourage issuers from more 
completely servicing customers in multiple languages. 

4. The CFPB should avoid any need to comply with theE-SIGN Act. 

The Proposed Rule would provide limited relief from the requirements of the 
Electronic Signatures in Global and National Commerce Act ("E-SIGN Act"). Specifically, 
the Proposed Rule would only permit pre-acquisition disclosures without regard to consumer 
consent and other applicable provisions of theE-SIGN Act for prepaid accounts that are 
acquired online or via a mobile device. However, an issuer would still be forced to mail a 
paper change-in-terms notice, if for example the issuer increases the monthly service fee, 26 

rather than sending a change-in-terms notice electronically or posting such a notice on the 
issuer's Web site. Requiring issuers to mail paper change-in-terms notices presents 
particular challenges with respect to prepaid consumers, for whom issuers may have bad 
mailing address information. The Coalition encourages the CFPB to avoid the need to 
comply with the E-SIGN Act by permitting issuers to provide all required disclosures "in 
writing or electronically." 

5. The claw back from the retailer exception is unclear and 
unsubstantiated. 

Furthermore, as proposed, the exception to pre-acquisition long-form disclosures for 
prepaid accounts acquired in person in a retail store under certain conditions would not apply 
where the retailer is determined to be the "agent" of the issuer. Thus, as proposed, the long
form disclosure would need to be provided by an agent pre-acquisition. The rationale for the 
retailer exception, however, extends to many retail settings, regardless of whether there are 
one or more issuers' products on display. For example, one issuer could display a myriad of 
prepaid products on J-hooks in an agent retailer, and the size and space limitations 

25 Cunently, both Regulation E and Regulation DD have the same foreign language disclosure requirement 
applicable for deposit accounts under which it is permissible, but never required, to provide disclosures in other 
languages, provided that the institution also makes English versions available on request. See !2 C.F.R. 
§§ 1005.4(a)(2) and 1030.3(b). 
26 12 C.F.R. § 1005.8(a). 
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recognized for non-agent retailers would be no less a concern. The CFPB rationale for the 
claw back for agent retailers-i.e., that such agents "might be less dependent on the J-hook 
infrastructure to market their products to consumers"27-does not reflect the reality of the 
manner in which prepaid products are displayed in many retail stores. The Coalition 
recommends that the CFPB withdraw the agent retailer claw back in proposed Comment 
1005.18(b)(1)(ii)-1 and, to the extent any final rule imposes a pre-acquisition long-form 
disclosure requirement, the CFPB should extend the retailer exception to agent retailers 
provided that the conditions set forth in proposed Section 1005 .18(b )(1 )(ii) are met. 

C. Scope 

1. The CFPB should draw bright lines around the products within the 
scope of the Proposed Rule. 

The Proposed Rule would cover prepaid card products "accepted widely at 
unaffiliated merchants," as well as any card, code, or other device capable of storing value, 
such as a digital wallet. However, the distinction between existing Regulation E "accounts," 
on the one hand, and "prepaid accounts," on the other, simply is not clear. While the 
Proposed Rule would exclude from the definition of "prepaid account" "a card, code, or 
other device, not otherwise an account [under paragraph (b)(l)]," the CFPB acknowledges in 
the Supplementary Information that some GPR Card programs offer checking account-like 
features, including the ability to post direct deposits via ACH and the ability of third parties 
to debit and credit the prepaid card account via ACH.28 

Therefore, identical products could be subject to vastly different consumer 
protections, solely as a result of an association with an "account" that is traditionally covered 
by Regulation E and an interpretation by the Board a decade ago that GPR Cards are not 
"accounts" for purposes of Regulation E.29 Ambiguity in this regard would create 
compliance risk, as well as unequal consumer protections for comparable financial products. 
For example, under the Proposed Rule, a consumer's protection from an overdraft resulting 
from a check or ACH debit would differ depending on whether the item was posted to a 
checking account or a prepaid account, even though the functionality of the two account 
types is comparable. 

To facilitate compliance with any eventual final rule, the Coalition strongly 
encourages the CFPB to draw a bright line between products subject to the rule and products 
that are subject to the existing Regulation E requirements. Specifically, the CFPB should 

27 77 Fed. Reg. at 77,155. 
28 See 79 Fed. Reg. at 77, i 06. 
29 See 71 Fed. Reg. 51,437, 51,441 (Aug. 30, 2006) (stating that"[ c ]onsumers would derive little benefit from 
receiving full Regulation E protections for [GPR] cards ... while the issuer's costs of compliance with 
Regulation E might be significant"). 
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exclude from the definition of a "prepaid account" any account that complies with the 
broader requirements of existing Regulation E, and limit the prepaid account definition to 
traditional prepaid accounts, such as GPR Cards. In this way, an issuer could confidently 
comply with either the requirements of existing Regulation E, or the requirements of the final 
prepaid rule. 

2. Digital wallets that may be capable of storing funds, but that do not 
actually use that capability, should not be viewed as "prepaid 
accounts" under the Proposed Rule. 

The Coalition supports the CFPB' s effort to distinguish between a digital wallet 
product designed to store a consumer's payment credentials for other accounts, and a digital 
wallet product that itself stores funds. 30 The Coalition supports the CFPB's intent to exclude 
from the scope of the Proposed Rule digital wallets that only store payment credentials for 
other accounts. 

The Coalition is concerned, however, that digital wallets with mixed or combined 
functionality may raise compliance questions if a digital wallet may be capable of storing 
funds, but does not currently store funds. For example, based on the Proposed Rule, it is 
unclear whether a consumer that holds a digital wallet that may be capable of storing funds, 
but does not actually store funds, can provision a credit card to the digital wallet within the 
first 30 days of downloading the wallet because of the Rule's proposed cooling-off period. 
Similarly, it is not clear whether a digital wallet that has the capability to store credit, debit, 
and prepaid cards, but only stores credit and debit cards, would have to comply with the 
disclosure provisions and other prepaid requirements if the prepaid functionality is never 
utilized. 

The Coalition requests, therefore, that the CFPB clarify that a mobile or virtual wallet 
is not a prepaid account simply by virtue of being capable of storing funds. The mere 
capability of storing funds is too expansive and would require wallet providers to comply 
with regulatory requirements that would not be relevant or meaningful to consumers that are 
not utilizing that functionality. 

3. The CFPB should carefully avoid impeding innovation in financial 
products and services that have not yet matured to the point that 
regulation would be appropriate. 

The broad scope of the Proposed Rule appears to be based on the CFPB' s desire to 
"provide comparable coverage for products with comparable functionality." While the 
Coalition supports this approach in principle, the language of the Proposed Rule would 
impede the development of many types of prepaid products. In this regard, the Coalition 

30 See proposed Comment 2(b)(3)(i)-5 (Regulation E). 
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believes it may be premature for the CFPB to cover peer-to-peer ("P2P") payments, person
to-business ("P2B") payments or virtual currencies, especially where these is no established 
and ongoing relationship between the consumer and the issuer. 

These products remain in the very early stages of development, and imposing 
significant regulatory burdens on such products, including for example P2P or P2B payment 
products that only facilitate a one-time payment to or from a consumer, would likely stifle 
innovation. There still is no consensus on how to define these products, and regulating such 
an undefined universe would be problematical. While the Coalition encourages the CFPB to 
allow the market for these products to develop, we appreciate the CFPB's interest in 
maintaining a level playing field. Accordingly, we encourage the CFPB to indicate, through 
commentary, supplementary information or otherwise, that it intends to promote a level 
playing field, without expressly subjecting nascent products to extensive regulation.31 

D. Other Specific Comments 

1. Additional flexibility regarding provisional crediting is necessary 
given the different risk associated with prepaid accounts. 

The CFPB has requested comment on whether there might be consequences to 
extending the requirement for error resolution with provisional credit to all prepaid accounts. 
The Coalition recognizes the importance of providing provisional crediting for legitimate 
errors in a consumer's prepaid account. However, to help issuers combat fraud and offer 
effective consumer protections, the Coalition strongly encourages the CFPB to enable 
prepaid card issuers under appropriate circumstances to decide not to provide provisional 
credit, particularly where additional time is needed to investigate potential fraud. For 
example, if based on higher-risk account characteristics (e.g., low tenure or no direct 
deposit), higher-risk transaction types (e.g., high dollar point of sale or ATM transaction), 
fraud identification tools or a reasonable belief that there is risk ofloss by applying a 
provisional credit, the issuer should have discretion not to apply the provisional credit. 
Compared to traditional deposit accounts, prepaid card issuers have experienced higher fraud 
rates when complying with the existing Regulation E provisional crediting requirements, 
particularly with respect to these account and transaction types. 

Modified rules are justified for prepaid card accounts because prepaid accounts often 
come with a different relationship expectation between the cardholder and the issuer. Unlike 
traditional deposit accounts, the consumer relationship with a prepaid card issuer may be 
temporary. In the case of prepaid cards used to distribute tax refund proceeds or insurance 
benefit payouts, for example, the consumer relationship may be merely a one-time 

31 We note that this approach has generally been successful in the GPR Card space where, despite currently not 
being directly subject to Regulation E protections, issuers have responded by implementing protections 
comparable to those in the payroll card rule (12 C.F.R. § 1005.18). 
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relationship.32 Where prepaid cards are being registered for the first time, the Coalition 

recommends that the CFPB extend the investigation and provisional crediting timeframes 

that are available under existing Regulation E for new accounts. 33 Specifically, prepaid card 

issuers should be given 20 business days instead of 10 business days for provisionally 

crediting an account, and up to 90 days instead of 45 days for investigating an alleged error. 

More generally, the Coalition encourages the CFPB to establish a factors-based test, 

including higher-risk factors similar to those listed above, that would provide prepaid card 

issuers with an opportunity to delay or not provide provisional crediting while permitting an 

issuer additional time to investigate potential fraud or to obtain documentation supporting the 

claim from the consumer.34 Without such protections, prepaid card issuers will be more 

likely to simply close the account to avoid exposure to repeat claims and patterns of abuse. 

2. The proposed time period of account history made available to 
consumers under the Proposed Rule should be limited to a period 
that is more consistent with consumer needs. 

Instead of providing periodic statements as required under existing Regulation E, the 

Proposed Rule would permit issuers and government agencies to make available to the 

consumer: (1) the consumer's account balance via telephone and at an ATM; (2) an 18-

month history of the consumer's account transactions online; and (3) an 18-month written 

history of the consumer's account transactions in response to an oral or written request. This 

alternative to periodic statements is similar to the "Reg. E Lite" approach in the existing 

payroll card rule; however, the Proposed Rule would significantly extend the time period of 

account history required to be made available as an alternative to providing periodic 

statements from 60 days to 18 months. 

The CFPB indicates that it is proposing to extend this period of account history 

availability to consumers because the CFPB believes, based on how consumers are currently 

using prepaid accounts, that more than 60 days of account history may be beneficial for 

consumers in many cases. The CFPB also explains that, based on issuer "outreach" and 

"publicly available studies," many prepaid accounts provide access to at least 12 months of 

32 Provisional credit also raises challenges regarding overdraft in the prepaid context. For example, fraud could 

occur where the consumer uses provisionally credited funds and then an investigation indicates no error and the 

credit is removed and a negative balance is created, or where a deposited check returns for insufficient funds 

but the funds are already used. 
33 See 12 C.F.R. § 1005.11(c)(3). 
34 See, e.g., 12 C.F.R. pt. 41, App. J (rules ofthe Office ofthe Comptroller ofthe Currency) (implementing a 

factors-based test under the Interagency Guidelines on Identity Theft Detection, Prevention, and Mitigation 

("Interagency Guidelines")). The Interagency Guidelines permit a bank to not open an account or to close an 

existing account if, based upon the bank's assessment of indicia of fraud, the bank reasonably foresees risks to 

customers or to the safety and soundness of the bank from identity theft. 
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account history and that "even if they do not, the cost of extending existing online histories 
to 18 months should be minimal." 

To the contrary, the Coalition believes that the burdens and costs of this proposed 
requirement outweigh any potential consumer benefits. Consumers simply do not need 18 
months of account history; a reasonable duration of account history, for example 9 months or 
12 months of account history, would provide consumers with the account history needed to 
meet the objectives of the CFPB. Even a 9-month period actually would exceed the average 
lifespan of a prepaid account, and would strike an appropriate balance between a consumer's 
need to access account history, on one hand, and an issuer's need to support such access for 
accounts that are no longer in use, on the other hand. Moreover, the cost of providing 
additional account history may force issuers to opt to provide periodic statements under 
existing Regulation E, rather than the alternative to periodic statements in the Proposed Rule, 
despite the fact that the CFPB reports the alternative "is more consistent with current 
consumer needs and expectations." 

3. The requirement for posting of agreements should not be extended 
to prepaid accounts. 

The Proposed Rule would require an issuer to make quarterly submissions of its 
prepaid account agreements to the CFPB, post its prepaid account agreements to the issuer's 
Web site, and comply with a consumer's request to provide a copy of the consumer's "open 
account" agreement (unless the relevant agreement is posted to the issuer's Web site). The 
Internet posting provisions would apply to any "prepaid account," which would include 
payroll card accounts and government benefit accounts. 

A requirement to submit to the CFPB payroll card account and government benefit 
account agreements is not supported by any consumer benefit and risks consumer confusion. 
Notwithstanding statements in the Supplementary Information to the contrary,35 issuers of 
payroll cards and government benefit cards do not "offer" such cards-i.e., solicit 
applications from or make available to-the general public in a manner similar to other 
prepaid accounts. Thus, consumers do not benefit from the ability to comparison shop.36 

If the CFPB nevertheless determines that payroll cards and government benefit cards 
should be deemed to be offered to the general public, these restricted availability cards 
should be excluded from the submission and posting requirements under proposed Section 
1005 .19(b) and (c). The submission and posting requirements are intended to enable 

35 See 79 Fed. Reg. 77 i 94 (stating that "[a]greements for payroii card accounts, government benefit accounts, 
[and other types ofaccounts] ... are considered to be offered to the public.") 
36 Even if payroiJ cards and government benefit cards are not viewed as "offered" to the general public, 
consumers would nonetheless have the ability to access their account agreements on the issuer's Web site or 
upon request under proposed Section I 005 .19( d). 
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consumers to comparison shop and to ensure that consumers have access to their account 
terms in the event that the consumer does not have access to the account agreement that was 
originally provided. However, for purposes of payroll cards and government benefit cards, 
there is no comparison shopping; consumers will only have one option to receive payroll or 
government benefits via a prepaid card, even if they have the ability to request another 
payment option. Proposed Section 1005 .19( d) would ensure that consumers have access to 
account terms, for example, in the event that the consumer loses his or her account 
agreement. These restricted availability programs should be excluded from the separate 
definition of "prepaid account" under proposed Section 1005 .19( a)(7), except for purposes of 
proposed Section 1005.19(d).37 

As a practical matter, requiring submission and posting of these restricted availability 
programs would overwhelm the prepaid agreement repository, and the fraction of prepaid 
account agreements that are truly "open" would be lost in the sea of posted agreements, 
ultimately inhibiting comparison shopping. The Coalition requests, therefore, that the CFPB 
exclude payroll card accounts and government benefit accounts from the posting 
requirements because there is no consumer benefit, and the posting of such agreements 
would, as a practical matter, make it more challenging for consumers to shop for programs 
that are available to the public. 

We also note that the CFPB recently published a proposed rule (the "Suspension 
Proposal") that would temporarily suspend a credit card issuer's obligation to submit credit 
card agreements to the CFPB under the CARD Act for one year while the CFPB develops a 
more streamlined and automated electronic submission system. 38 While the Coalition 
supports the suspension of quarterly reporting credit card agreements, the Coalition believes 
that quarterly submission of prepaid account agreements should not be required for reasons 
similar to those described in the Suspension Proposal. Specifically, as stated in the 
Suspension Proposal, "most consumers are not likely to use the repository to identify 
desirable [ ] cards," and the "terms and conditions [are] readily available to consumers on the 
issuers' Web sites."39 These statements echo the Coalition's view that consumers are 
unlikely to comparison shop by visiting the CFPB's database as the CFPB assumes, and that 
it should be sufficient to require prepaid card issuers to post current versions of their basic 
prepaid card agreements on their Web site. Under this approach, consumers (and CFPB 
staff) could visit a prepaid card issuer's Web site to shop for prepaid cards, review the posted 

37 The Coalition proposes the following language for the Section 1 005.19(a)(7) definition of "prepaid account": 

"'Prepaid account. (i) Except as provided in (ii), for purposes of this section 'prepaid account' means a 
prepaid account as defined in § I 005 .2(b )(3 ). 

(ii) For purposes of§ 1005 .19(b) and (c), 'prepaid account' does not include a payroll card account or 
government benefit account, as those terms are defined in §§ 1 005.2(b )(3)(ii) and 1 005.15(a)(2), 
respectively." 

38 80 Fed. Reg. 10,417 (Feb. 26, 20 15). 
39 !d. at 10,420. 
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agreement(s) and engage in comparison shopping based on Internet research or consumer
facing Web sites that independently aggregate and compare prepaid card account fees and 
terms and conditions. 

Notwithstanding the above, if the CFPB determines, despite the absence of clear 
benefits to consumers, that it will require quarterly submission of prepaid agreements in an 
eventual final rule, the Coalition encourages the CFPB to facilitate streamlined electronic 
submission consistent with its stated intentions in the Suspension Proposal.40 

4. A prolonged compliance period, particularly with respect to the 
requirements related to fee disclosures and account history, will be 
critical to smooth implementation. 

The Coalition believes it is critically important for the CFPB to establish a long 
compliance period in connection with any final rule to promote smooth implementation. 
Prepaid issuers and their service providers and retail partners will need, and should be given, 
at least 24 months to develop and test new systems to address the overdraft restrictions as 
proposed to develop systems to support access to account history, and to implement the 
disclosure requirements (e.g., short-form pre-acquisition disclosures including incidence
based fees and periodic statements for prepaid cards that are also deemed a credit card). Any 
implementation period also should allow consumers to continue to use their existing prepaid 
cards until the card expires.41 

A prolonged compliance period is particularly important to enable issuers, including 
those who do not intend to offer overdraft services, to make extensive systems and process 
changes to how all prepaid debit transactions and any related fees (including third-party fees) 
are authorized, processed, posted and settled. Such changes would be substantial, would 
require material changes by networks, issuers, merchants and merchant acquirers, and would 
require differentiation between the manner in which prepaid card transactions are processed 
and the manner in which debit card transactions are processed. For example, if inadvertent 
overdrafts were determined to be "credit" for purposes of an eventual final rule, one change 
that may be required is to block "pre-authorization" transactions (e.g., gasoline purchases at 
automated fuel dispensers) for prepaid cards, and instead require all prepaid card customers 
to pre-pay for their gas purchase inside the store so the full requested amount is accurately 
authorized. Another change that may be required to avoid inadvertent overdrafts would be to 
add transaction audit steps for every merchant-initiated transaction on prepaid cards to ensure 
that merchants have a current, accurate authorization before any transaction is processed. 

40 !d. at 10,419. 
41 Allowing consumers to use their existing prepaid cards until the card expires would allow issuers to avoid the 
destruction of millions of cards, consistent with the spirit of the ECO-Gift Card Act. Pub. L. No. 111-209 
(20 I 0). 
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As a practical matter, changes of this magnitude are typically limited to twice a year 

to allow all parties sufficient time to identify, plan, code, test and install end-to-end systems 

changes, without negatively affecting the ability of consumers to use their prepaid cards and 

for merchants to seamlessly receive payment from them. Such limitations also are essential 

to control operational and fraud risks. Therefore, it is critically important for the CFPB to 

establish a compliance period of at least 24 months to develop and test new systems. 

* * * 

The Coalition appreciates the CFPB engaging the public on its Proposed Rule and 

related issues, and stands ready to work with the CFPB on the important issues raised above. 

The Coalition believes it is critical to the continued operational efficiency of prepaid 

programs that any final rule address the issues raised herein. 

L. Richard Fischer 

dc-784109 


